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Roy Pickard,M. for the plaintiff.

B. (by orally),Orville Cain brief and for Gowing.

Landers,John forJ. Grau and Blanchard.

Peaslee, C. broughtJ. This action is against a tax collector and
the bought personalvendees who property by uponsold him a dis-

regularitytraint for taxes. The of seriously questioned,the sale is not
propertyand the by personsold was owned the Ataxed. tax collec-

tor anyis not liable “for exceptcause whatever his own officialmis-
66,conduct.” P. c.L., s. 40. It judg-follows that there should be
Osgoodment in his v. Welch, 105;favor. 19 N. Newton,H. Govev.

359,58 N. H. and cases cited.
purchasersAs to the at the sale, questions presented.different are

It manyhas the here yearsbeen law for athat in contest over the title
perfectto real to validityestate sold a tax lien thereon the of taxthe

open inquiry.is Glynnto v. Maxfield, 75 H. 482;N. v.Winchester
76 N.Stockwell, H. 193.

procedureThe same has been followed where there has been a dis-
personaltraint upon property. While no ofcase this nature has been

found wherein the assessment to theadjudgedwas be andinvalid
avoidable,distraint there are numerous the questioninstances where
investigatedhas been upon assumptionthe rightof the existence of a

to it.litigate Dole,Johnson 328; Souheganv. 3 N. H. Company&c.
McConihe,v. 7 309; Scammon,N. H. 419;Scammonv. 28 N. H. Clark
Bragdon,v. 562; Bailey Cooper,37 N. H. v. 79 N. H. 323.
It may be that in theneither case of a of asale real estate nor of

upon personal propertydistraint logicalhas there abeen observance
of the rule that a tax is a judgment subjectassessment not to collateral
attack. But procedurethe is of long largelyandstanding, is based

•upon statutes which have manybeen reenacted times. It outworks
the justicesubstantial the (P. L., 66,which statute 39)c. s. declares
to be the test of inright proceedings.these

In actionthis to the of propertyrecover value for thedistrained
of apayment thetax, plaintiff is ofchallenge validityentitled to the

the tax the purpose impeachingfor of the of atpurchaserstitle the
the collector’s sale.

except by“Taxes cannot authority legislature.”be assessed of the
Boston Maine 194,& Railroad v. 78Concord, 192,N. H. and cases
cited, statutory provisionsthe taxabilityWhile as to the of real es-
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personal5-13), propertythose as togeneral (P. L., 60,tate are c. ss.
(lb. generalprovision14-18). personalThere no thatspecialare ss. is

District, 517, 541,is 74 N. H.property taxable. Canaan v. and cases
propertyalltheory that iscited. The Massachusetts taxable unless
theory being“ourexempt adopted here, prop-has never been that no

toerty subject by Reportbe made itis to taxed unless statute.”
Chairman, Commission, 1876,of Y. TaxGeorge Sawyer, p. 13.

only tostatutory provisionThe claimed authorize the tax inhere
chapterquestion in 60 the6,is that found section of Laws.Public

wharves,“Buildings, mills, machinery, ferries, toll-bridges . are. .
real The statute was amended totaxable as estate.” read as above

by 1917, mills,6. Before time itchapter “Buildings,Laws that read:
andmachines, factory buildings machinery,” S.,carding etc. P.

purpose this55,c. s. Just what the of amendment bemay3. was not
cardingentirely provisionThe as to machines probablyclear. was

repealed ofobsolete, apparentlyas and the remainder the deletion was
of adesigned plainto make that the owner mill mightit which it be

factoryargued escapenot as a couldwould be classed not astaxation
machinery. object was,to its whatever the the theBut fact that

designated subjects as satisfactorywere to be “taxable real estate” is
topurposeevidence that there no tax machineswas which notwere

to inrealtyattached the or used connection therewith.
only reportsThe in could thought uponcase our which be to bear

questionthe Hopkinton, Hop-now is Dresser v. N.raised 75 H. 138.
being operatedkinton taxed a steam derrick which was in that town

April first,on in connection with the erection of a Thefactory.
owner inlived Franklin and was taxed there on his derrick. anOn
appeal assessment, groundsfrom the upon,two were relied 1. that
the ifderrick was not and that properlytaxable 2. taxable it was taxed
in Cases,Franklin. and The appeal262 Briefs 355. was sustained
upon opinion mightthe ground;second and while the thoughtbe to
imply taxable,that the therederrick was is no statement to that

byeffect. The head is not opinion.note borne out the In asso far
mightthe thought authoritycase be to forbe the taxation ma-of

chinery way operationwhich is in no connected with the mill,of a or
estate,of real it is not to be followed. The steam shovel notwas

taxable.
uponbeing groundThe sale to avoidance thesubject prop-that the

erty plaintiffnot subject taxation,was theto is to have such asrelief
requires.justice 66,c. TheL., original (Laws 1895,P. s. 39. act c.

64) limiting the failure of whichrisk of title theretofore had been
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Company, N. H.(Perham v. 64by purchaserthe at a tax saletaken
Therepersonal property.ofenough to include sales485), was broad

anylegislaturethe to indicatenothing any subsequentin action ofis
provision wasapplication. Although thispurpose to narrow its

re-real in the revisionfollowing as to the sale of estateplaced those
(Laws 1925, 61)in c.1925adoptedthe collection of taxeslating to
scope. is thereits Itthat there was no intent to narrowit is evident

unquestionablyby whichgeneral provisionsin otherturnfollowed
thelocally The of sub-headall taxes insertionapply to assessed.

chapter ratherLaws,in Public 66 afterProvisions”“Miscellaneous
publicationof thatis an error of the editorthan this sectionbefore

charged legislature,not be to the1925, 183, 1). is to(Laws c. s. It
interpretation of what enacted.nor does it affect the was

superior to de­requires, is for courtquestion, justicewhat theThe
reached must becide, the that the conclusionsubject to limitation

thepresented thatupon The facts now showbased sufficientevidence.
of the tax.remedy by petition for the abatementplaintiff plainhad a

option in the matterhad noneglected this,He to take and the collector
Theto thecollect; paidand tax has been town.proceedingof to the

by public officer,abought regularlya conducted saledefendants at
nolayingfrom of whichundertaking tax,to collect a thewho was

Whether, pur­if theappeal had taken or abatement asked.been
right sell,no tobought the collector hadknowingchasers had that

beyond reasonableupon tender, to deliver wentif,or their refusal
139)N. thedelay rights (Hett Railroad, H.to ascertain their v. 69

pre­notreimbursement, questionsbe denied aredefendants should
hereexpressed.is The case comesupon opinionsented and which no

material. Butupon agreed mightdo all that befacts which not state
court, thesuperiorinrelief from the is obtained theagreementunless

Dame v.disposed on as now stands.case is to be of the record it
434;N. H.cited; Corron,N. H. and v. 73Woods, 391,73 cases State

agree­innothing theSociety,Labranche v. N. H. 237. There is76
inusually reached casescall a from the resultdeparturement to for

property should beillegal irregular plaintiff’sof or Thetaxation.
upon v.restored of the defendants. Winchesterreimbursement

Stockwell,76 N. H. 193.

discharged,Case

All concurred.


