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Hillsborough,
7,June 1932.

Berry a., Adm’rs,Leon C. & a.&

v.

Mary Merrill,E. & a.

Devine & Tobin orally), plaintiffs.Tobin for the{Mr.

John Wyman, Starr, WymanO’Neill and Booth & Wadleigh {Mr.
orally), thefor defendants.
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exceptionsBranch, argue plaintiffs’The thatJ. defendants the
grantinghere ofquestionno of for “thepresent law decision because

aasmotion that the trial court decidedpresupposesdefendants’
his was notupon equityfact the in the case that conscienceevidence

theby jury uponthe the and the evidenceconvinced verdict of that
have the billdefendants were entitled to dismissed.”

jurisdiction judgethe trialposition not taken. In thisThis is well
indisregard jurya than anequitycan no more the verdict of in an case

and inaction at law. no distinction suits at law“There is between
“Inequity respect.” Buckingham, 219,in N. H. 223.this Free v. 59

sought,a because itcourts, 'equity] juryboth law and the aid of is[of
upon questions ofsupposedis to be fitted to decide controvertedbest

asby jury lessfact, perceivedand no reason is for the trialregarding
331,H.in 45 N.Society,sacred one court than the other.” Clark v.

asideon to setgovern applications336. The rules which the court
in Free v.applied equity.inverdicts at law should also be suits

v.Buckingham, supra; Woodward, 437, 442;v. 48 H. ClarkBell N.
fol-supra; N. thereforeSociety, Harrington,State v. 69 H. 496. It

if theredismissingthat the order bill waslows the cannot be sustained
any finding of the the of unduejustify jury uponevidence to the issue
influence.

however, evidence.record,An examination of no suchthe discloses
realconveyancethe in of a of certainquestionTwo of deeds consisted

a mort-byestate in Manchester the deceased to the defendants and
him for thegage upon supportingfrom themback conditioned their

He hadchiropractor.remainder of his The decedent was alife.
all histhree areplaintiffsbeen times married and divorced. The

Mary E.by marriage.children his Hesecond met the defendant
he do house-patient. Subsequently employedMerrill first as a her to

toby day, eventuallywork of went livethe and both the defendants
work,allat his house. Mr. Merrill acted as chauffeur and man of
Untiland Merrill meals andpreparedMrs. the did the housework.

of the1925,her death in mother also a memberthe decedent’s was
occasionhousehold and Mrs. in for her whencaringMerrill assisted

Marjorie,portion daughter,For aarose. of the time the decedent’s
plaintiffs,one of the betweenalso resided with him. The relations

thereBerry “very loving”Dr. and Mrs. were described butMerrill as
noany theyno for and suchfindingwas basis that were criminal

suggestion plaintiffs’ argument.is made in
deceased,As evidence that the defendants were able to influence the

plaintiffsthe call 1. That whenfollowingattention to the facts.
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Berry’s sug-held,Dr. mother died the funeral was as result of athe
gestion Merrill,from Mrs. in the of the rather thanrooms undertaker

Berry death,at the grandmother’sthe 2. That soon afterhome.
Marjorie Berry left and went to live her in 3.with mother Laconia.

Berry,Berry son, plaintiff ClydeThat Dr. to take his the F.failed
1926, do.partnership previously plannedinto him in as he towith had

4. toalthough wife, Hoyt,That the seconddoctor’s Mrs. returned
in onkeep house for him to1926 when Mrs. Merrill was forced leave

illness mother,account of the of her he took Mrs. Merrill back after
away.her and Hoytmother’s death sent Mrs.

plaintiffs definitely proveThe concede that “it was toimpossible
just part played sending away”what in MarjorieMrs. Merrill and
that “there is direct evidence as to reason the Doctor’sno the for

reasonablyofchange Clyde,” but theyheart toward assert “it cannot
arguedbe that all these have had not Mrs.situations would arisen

Merrill been Itinvolved.” is said that these circumstances indicated
only“not an opportunity abilityand an to but an actualinfluence

-designto thedominate decedent.”
premises conclusion,argument hardlyThe of this justify its final

but even if the accepted,conclusion be it falls far short of estab-still
lishing necessarythe fact inconveyances questionthat the in were

thereality product of un-influence,undue influence. Undue as here
derstood, coercion,means an influence which amounts to and“force
destroying free oragency, merely affection,and not the ofinfluence
merely bythe of gratifying another; gaineddesire . .. Influence

regardedkindness and be if imposi-affection will not as ‘undue’ no
tion practiced, thoughor fraud be even it induce the testator to make

unequalan and unjust disposition property. Opportunityof his .. .
abilityand to control are not ofexercise themselves sufficient evidence

to 574;establish McKay,undue influence.” Bartlett N. H.v. 80
Osgood,Albee v. N. H. 89,79 92.

conveyancesThe in question preparedwere for in thethe deceased
lawyeroffice of a notchoosingof his own and the weredefendants

present when they up. impor-were is no ofdrawn There evidence
tunity pressureor of upon byexerted him the It evi-defendants. is
dent thethat fond of them maydecedent was and it assumed thatbe
they had some him,influence are to inwith but we unable find the

anyevidence for finding power.basis a that they abused their
placeplaintiffs uponThe reliance of de-certain declarations the

cedent, doingbut in failtheyso to theobserve limitations under
which these indeclarations were admitted evidence. There was testi-
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Berry “he1926, stated thatin Dr.mony July,to the effect that
they getto hisdo; tryinggoingwhat he was to that weredidn’t know

reportedhe to haveat later date wasaway him” and aproperty from
gotin haveeverything. peopleThe this housesaid, “I have lost

dec-that theseappears from the recordeverything got.”I have It
capacitysolely upon mentalbearing thelarations were admitted as

purpose isadmissibility even for limitedof thisthe decedent. Their
of mental ca-tendency to show lackdoubtful, they anyif hadbut

ofway evidence sus-might in the same aspacity, they regardedbe
of theto the conductinfluence. referenceceptibility to undue With

forhearsay inadmissiblehowever, they purewere anddefendants,
Havingtherein. beenassertedpurpose establishingthe of the facts

conveyances inthat thefindinga nopurpose,for limitedintroduced
oncould be thisquestion of undue influence basedproductwere the

McKay, supra, 576.evidence alone. Bartlett v.
established, anddecedent wascapacitythe of theSince mental

influence,findingthe of undueevidence to sustainsince there was no
dismissing thesetting the verdict andthe of the court asideorders

bill were correct.

overruled.Exceptions

concurred.Peaslee, C. absent: the othersJ., was


