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Fidelity GuarantyH. v. Co.Samuel Doolan &United States

plaintiff.(byBernard brief theorally),Jacobs and for

Binkley Binkley orally),& for the defendant.{Mr.Shurtleff

Marble, policy oc-alleged byThe theJ. accident to be covered
firstat on Themorning 12,curred 7:30 o’clock the of October 1929.

onof thegavenotice this accident the defendant waswhich assured
21, attorney hadJanuary 1930, companythe that anwhen he wrote

wagonplaintiff’soncalled him and claimed that his car struck thehad
hethe He further thatprecedingon twelfth of the statedOctober.

overnightin stoppingnot on at anwas Lancaster that date but was
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camp, and he hismorningthat when late in the he found thatarose
moved, spare supplycar had been that ofgonehis tire was and his

gasoline depleted.
days plaintiff’sThree he hadlater, counsel wrote the defendant that

Curtiss, any knowledgeinterviewed who disclaimed of the accident.
On March on5, Curtiss forwarded the writ which had servedbeen
him againto the defendant and anythingdenied that he knew about
the 19, 1930, papersmatter. On March the for-in the case were
warded to forcounsel, general appearancedefendant’s who entered a

April superiorthe assured at the term the Depositionsof court. were
Maytaken on March 26 and on 20.

ignorance AprilCurtiss continued to his of untilassert the accident
25. On he previousthat date informed hisdefendant’s counsel that

untrue,statements had been he in at thedrivingthat was fact his car
pres-time of the accident and that there were him whoseothers with

ent hewhereabouts did not know.
It was a policycondition of the that in the accident theevent of

giveassured should the company written soon asnotice thereof as
reasonably possible and also furnish the of avail-names and addresses
able May liabilitywitnesses. On 26 the defendant be-disclaimed
cause complyCurtiss had failed to De-requirements.with these
fendant’s counsel employedwithdrew from the case and the assured
other counsel. The case of Doolan 10.v. Curtiss tried on Junewas

During argumentoral in plaintiff expresslythis court the waived
exceptionhis the findingto of the trial provedcourt that “the facts

established a breach of the policyterms of the theparton the of as-
sured and goodconstituted a only ques-defense to the Theaction.”

presentedtion therefore is the rulingcorrectness of the that the de-
byfendant estoppedits conduct is deny policy-to a thewaiver of

provisions now relied on.
Agreement policyA in the has reference compulsoryto the insur-

ance law of providesand that, arisingMassachusetts so far as claims
against the assured in that concerned,commonwealth.are no act or
default parton the of the operate recovery.assured shall tó bar
Agreement B, which covers liability,extra-territorial contains no such
provision. follows,It therefore, rightsthat the plaintiffof the under

agreementthat cannot greaterbe than Dalythose of the assured. v.
Company, 1,269 Mass. 4.

attorneysDefendant’s amplewithdrew from the incase season to
permit the employassured to other so;counsel. He did and there
is no evidence and no contention that he in slightest degreewas the



533

prejudiced by presentthe defendant’s disclaimer. The case differs
respect Co., 344,in from Insurance 77 N. H. where thethis Wilson v.

inopportunitylost “all to make defence his own behalf.”assured
every givento that the assured hadcompanyThe had reason believe

prompt or,it and accurate notice of the accident as heas as could—
implicatedheexplicitly,to state the matter more that had not been

any learning truth,in at all. After the the defendant wasaccident
in ofentitled to a reasonable time which to decide its course conduct.

Myers Casualty Co., App. 781, 787. suggestionMo. There is nov. 223
adversely by taking depositionthat the assured was affected the of a

induring period companythe which the had the matter of disclaimer
plaintiff proofunder The the of onadvisement. had burden this

(Muslow Company, 489,H. the mere fact490),issue v. 79 N. and
deposition estoppel.that the taken did not work anwas

...“Prompt great importancenotice of accident is of to insur-[an
company] in inpreparing defense, happeningance its while the is fresh

maythe of and the more andreadilyminds witnesses facts be accur-
ately policy requirement is, therefore,ascertained. The reasonable
and company bound, peril,substantial. The is not at its to withdraw

gives reservation,from defense the Ifat outset. it due notice of its
ofdeprive participationdoes not the insured of control and in that de-

fense, and, in general, nothing prejudice insured,does to the of the it
provisionswaives none of its . . under of therights policy.”. the

Company, Rep. (2d) 425,Commercial&c. Co. v. 32 Fed. 433.
may general“It be stated a rule that the or ofas acts statements

liabilityan admitting policyinsurer on a not amount to a waiverwill
of ofvitiating policy, knowledgematters the unless the insurer has
such matters at the iftime, especiallyand this is true the insured has

liability insurer,taken no action on the byact before a denial of the
or prejudice byhas not been misled to his orsuch admission act.”
Blackwood Casualty Rep. 467,v. Co. (Ala.), 137 So. 469.

plaintiffThe upon Lamarre,relies the cases of Lamarre v. 84 N. H.
441; Lombard v. Company, 110,78 N. H. and v. InsuranceSanders
Co., nothing72 N. H. 485. But in un-contained these decisions is

applyderstood to to a case where the concealed from theassured has
companyinsurance the fact hethat has violated a condition of the

policy company charge-and the insurance does not know and is not
knowledge Coolidgeable with of this fact. See v. Insurance Co.

(Cal.), Rep.300 211885; Mason-Henry Co.,Pac. Press v. Insurance
Y. 489, 498; Meyers Casualty Rep. 52;N. 12Co., (2d)v. Fed. McGee

Company, Rep.v. (2d)53 Fed. 953.
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against companieswaiver, as asserted insurance“The doctrine of
poli-inof conditions contained theirstrict enforcementto avoid the

estoppel.”for' the In-doctrine of Globeonlycies another nameis
333; 82326, Co.,S. Duval v. InsuranceWolff,v. 95 U.surance Co.

Co., 502, 503; Appleton81 N. H.547; Daley Insurance543,N. H. v.
“To a this541, just application ofCo., N. H. 545.v. Insurance 59

fromcompany sought estoppedthe to beis essential thatdoctrine it
apprised of all the facts: ofshould bethe waiver claimeddenying

necessarilyand of which willforfeiture,create the thosethose which
permitToto waive it . . . suchjudgment consentingininfluence its

giveand to actionpresent case], yetin the to thethatconcealment [as
made,nothougheffect concealment werecompanyof the the same as

part policy-holder,fraud the of the in-to a onsanctionwould tend
him against bycommission of one the com-theprotectingstead of

supra.Wolff,Co. v.pany.” InsuranceGlobe

Judgment thefor defendant.

the others concurred.Peaslee, J.,C. was absent:

Rockingham,
23,June 1932.

Company Buckland,v. Maude Adm’x & a.Haverhill Trust B.


