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Fuller,Arthur Perley (Mr.O. Gardner and Sewall & Sew­Waldron
all orally), for the appellee.

Cooper (Mr. Cooperorally), appellant.& Hall thefor

Marble, appellant ChapmanJ. The and Charles P. were foster
children Chapman. leavingof Electa In 1918 Electa made willa
all her property to inCharles the event that her husband should not
survive her. Her yearshusband died in exe-1922. Two later she

acuted codicil leaving propertyher the appellantto in case Charles
should livingnot be at her death. madeAt the same time Charles a
will, the bequeathmaterial of which “I give,clause was as follows:
and mydevise all property, personal, my mother,both real and to

Chapman,Electa A. livingif my death, give,but she be not at I be-
queath myand all property,devise personal, Mary Chap-real and to
man Perkins of Sacramento, will,California.” This was the lost so
called.

While in the attorney codicil,office of the who drew the will and
explainedElecta presencein veryCharles’ that“that she was anxious

Charles propertyshould have the while he lived, uponand that his
it godeath should Mary.” attorneyto The “suggested a life estate

with a remainder over,” expressed wantingbut “Electa herself as not
such an arrangement, and stated that she wanted to theCharles have

it,use of spendingand the of heit, and that would do what she wanted
in the will.” The court has found inthat so far as silence can be
deemed to assent,be acquiesced.Charles

Shortly before her death, May 15, 1924,which occurred Electa
“proceeded to nearlytransfer of moneyall her and tosecurities
Charles.” On 16, 1928,June engaged appelleeCharles the as his
housekeeper, daysand ten leaving propertylater aexecuted will his
to her. He died at in July 21, agehis home Newmarket on the ofat
fifty-nine.
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not oftrial, the claim that wasthe CharlesDuring progressthe of
26 wasexecuted the will of Junetestamentary capacity at the time he

was triedthe allowance of this willappeal fromabandoned, and the
appellee.of theundue influence and fraudallegedof theupon the issues

influ-of unduegrounda onof will thejustifyTo the disallowance
ofcharged equivalentthethe influence isappearit thatence, must

and sub-overpowers volitioninfluence whichforce and coercion —an
McKay,Bartlett v.of the testator.for thatstitutes another’s will

89,N. cited.91, 92,H. and cases574; Osgood,N. H. Albee v. 7980
health, andgoodinliving alone. He was notIn 1928 wasCharles

ap-employ housekeeper. Thehim to aphysicianhis had advised
living inin who was thenhad once lived Newmarket butpellee, who

cor-In the of theby position.for the courseMaine, applied letter
getisI should dorespondence wrote her as follows: “WhatCharles

marry amountno to an old man with as smallwife,me one wantsa but
money Iof as have.”

her Shemarried, separatedbut had from husband.appelleeThe was
marriage toproposedCharleshad been married several times before.

touchhousekeeper “gother as and inher after she assumed dutiessoon
attorney In the meantimegettingan a divorce for her.”aboutwith

lawyer’s June 26.he to office and executed the will ofwent alone a
the trial the follow-On of undue influence court has madethe issue

thaning anythingto be morefindings: “The influence was not shown
possibly affection. Charlescare,that which resulted from kindness and

After heralways dependent upon mother.had been more or less his
in Hepresencehe the of a woman his household.death missed

come. She suitedhousekeeper,wanted a and wrote Mrs. Knox to
pleased him, he tohim, her and did not want losecare and attention

willever him to make aher. There was no evidence that she asked
favor, any way sought attemptedin her or in or to dictatethat she

respect dis-property.he should with to his He could havewhat do
always control,any within hischarged time,her at and the will was

destroyedhe if Suchso that could have it he had dissatisfied.become
may toby presence, byinfluence have exerted her her effortsas been

by kindness,orplease, her care and was not ‘undue’.”
reportedThe on the factstransferred,evidence has not been but

extremelyit haveany properlyis doubtful if other conclusion could
been reached.

juris-inprocuring recognizedin the a will is thisFraud execution of
205,H. 209.Follansbee,diction a 79 N.as distinct issue. Cobb v.

“thereappellant exceptedThe the of the court to rule thatto refusal



bypast,him of her andduty Knox tellupona Mae to [Charles]was
promise propertyof and offerthatspeak,her failure she obtainedto

amounting to fraud.”marriage by deceit,of conduct
divorced. Aboutappellee times married andThe had been three

to her: “1 would like to havedays arrival,her Charles saidten after
myyou wife ofstay my and if would be courseyou wife,here and be

way. you Igot any I like and would likeyou would I havehave all
gaveyou me.” him to understand that shestayto have with She

past,”him to of heras the detailsconsented. She did not “inform
of Knox.”the wife Mr.he knew that “she wasbut still

differnecessary a will does not from thatThe fraud to invalidate
Estate,ordinary 190 Cal.required to an contract. Newhall’svitiate

may(2d1 s. 184. “Fraud consist in the709, 719; Page, ed.),Wills
in aof fact well as false state-intentional concealment a material as

N.Perkins, 11, 15,v. 79 H. and cases cited.ment of a fact.” Benoit
toObviously cases, deceptionthe must such as induce thein will be
hedisposition propertyto of his that would nottestator make some

mayandCyc. 1142,otherwise made. 40 cases cited. Fraud ofhave
Hale, 403,State v. 85 N. H.course be inferred from circumstances.

Barnard, 370,N. it406; Cavanaugh Inc. v. 83 H. 372. “But will&c.
onlyimpliednot be from doubtful circumstances which awaken sus-

picion.” Emery, 348,N. H.Jones v. 40 350.
special findingsThe that the trial court believed from theindicate

appellee’s marriages,either the formerevidence Charles knew ofthat
disposal prop-if he did made the ofknow,or not would have same his

appellant’serty learning In such a situation the re-after the facts.
Myl.quest Cobb, 145, 151;denied. Rishton v. 5 & Cr.properlywas

Ranken, 57,v. Hun 59.Janes 87
There the contention that es-remains for consideration Charles’

impressed propertya The amount of the whichtate is with trust.
Butappear.does notCharles received under Electa’s will this is not
toappellant specificnot her claim theimportant, the does limitsince

the totalreceived, acquirerather to ofproperty so but seeks assets
theory was a andthat there valid enforceable con-the estate on the

alteringand Electa to refrain from their wills.tract Charlesbetween
appellant in herexisted,If a the is doubtless correctsuch contract

propertyno real is involved. Seecontention. It understood thatis
so, performanceif fulls. 101. even this wereAlexander, Wills,1 But
the caseby part agreementof her of the would take out of theElecta

Kittredge,of N. H.of frauds. Southern v. 85operation the statute
85;Carmichael, 76,cited; Carmichael v. 72 Mich.307, 309, and cases
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TheCyc. 2117. statute of wills would violated,40 not be for asuch
testamentary dispositionis not a of property.contract White v.

518,124 Md. andWinchester, cases cited.
suggestion propertyThere is no that Charles left his appelleeto the

herpayment paidfor services. She “was her wages regularlyas each
up time ofright death,” “expectedto the his and payweek no further

If foror the consideration the executionreward.” of the will of June
appellee’s partonpromise marry26 a the towas Charles after she

promisedivorce,a this “totallyhad obtained was void.” Noice
228, 229;N. J.Brown, 38 Law 9 C. J. 324,v. and cases cited.
is,Consequently appellee or, least,the at could be,be found to a vol-

unteer.
“ undoubtedly maytrue that oneIt is make a binding uponcontract

particular testamentaryto make a dispositionhimself property,of his
validly powerrenouncemayhe the to revokeand will.”his Rolls v.

604, 607; Note,204 Ann.Allen, D, p.Cal. Cas. 1916 If,1160. how­
ever, leavinghe breaks his contract and dies another will, “Equity

compel probate of the will,not the revoked pro­does and the ofcourt
bate, uncompelled, probateneither would nor could it. equityWhat

party who,makeis to the because of the revocation, getsdoes that
inpays nothing,he hold for conveyfor which trust and partyto the

under ifwould have taken the will it hadwho remained unrevoked.
that the will isIt is sometimes said irrevocable in equity, but the

meaning simply equityof is that whilethat knows that the will has
revoked, it will nevertheless decree propertybeen that the beshall

who would have taken ifheld for those the will had not re­been
Review, 249,28 Harv. Law 250.voked.”

If contract of this nature toa conforms the statute of frauds or is
thereto,subject promiseenot its breach entitles the to an action at

damages (Day Washburn,for v. N. 203),law 76 H. and “Wherever
beneficiary mayof upona contract sue it, personthe sole the third who

by legacywas to receive a or maythe contract presentdevise a claim
against promisor’sthe estate or sue for the contract’s breach.” 28

251.Harv. Law Rev.
fact Electa and madeThe that Charles mutual wills is not in itself

agreementof an not to revoke them. 1evidence Jarman, (7thWills
ed.), p. question is, agreed44. “The vital it byWas them that the

irrevocable afterwills should remain the death of either? For the
of must look to thesolution this we extraneous testimony, keeping in

that, agreement, proofsmind to establish an the must be clear and
convincing. mayThe contract be found in expressan promise, or
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surroundinginferred, as a thefact,conclusion of from circumstances
parties.” Eq. 340, 343.Vreeland,the Tookerv. 92 N. J.

A finding inacquiescencebe Electa’sjustifiablewould that Charles’
statement that in his will amountedhe would do “what she wanted”

knowingto an implied silent,one that hispromise, keepsfor who
deny theassent,silence will be deemed not allowed to“should be

interpretation Contracts,natural 1 s.Williston,of his conduct.”
91, p. 256; ConwayCooper, 250,172. See also 85 N. H.Decatur v.

Pease,Bank v. 328; Ferrin,&c. 76 N. H. Co. v. 71319, ConcordCoal
35;N. H. the33, Atheneum,v. 44 H.Fogg True,Portsmouth N. 115.

further findings not to thethat “Electa and Charles did want tie
property up” knowledge ofpersonaland that of the“each, because
the frugalityother’s natural had no fearfeelings Mary,and toward

property arrange-the dissipated”would be indicate that theseem to
merelyment Oldham,was one of See retrust and confidence. In
75,Ch. 88.[1925]

On the other hand, the court has found that Electa and Charles
had a “common purpose” propertyintention and that theall that
remained go“after the of Mary,death both was to to inten-which

theytion mutually. . . perform carryexpected out,”to and and that
hadCharles neighborsstated to hadand friends “that his mother

given him the property lifetime; holding trust;his he it inthat was
that he was to the long lived,have of it as he and then ituse as was
going to sister;his that hesettled;his were all that had made hisaffairs
will, holdingand was he itlifetime,what had his and that was all to
go Maryto hewhen through; so,was that his wanted it andmother

agreedhe had so arranged carryand her,with intended to it out.”and
The court has also Maryfound that Charles told herself that “the
arrangement was his wish, own,mother’s as that he hadas well his
promised her carryhe out,would it and intended to do so.”

In view of (Hurdthese v.declarations, receivable as admissions
Varney, N. 467,83 H. 473), the conclusion theretrial court’s that was
“no anyevidence of express andcontract between Charles Electa

theythat changewould not of twoeither the simultaneous wills”
cannot be sustained. If from what and done Electawas said reason-
ably understood agreed Mary bythat Charles to leave his estate to
will in of made, appellantconsideration the will Electa then the is
entitled to the estate, in agreement,but the of anabsence such she-

no rights.has
On the findings the presiding justice partruled that “no of the

property was impressed rulingObviously,with a trust.” no on the?
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thefinding as toin of amade the absenceproperly besubject could
appellantTheallegedof the contract.non-existenceorexistence

exception is sustained.ruling, and theduly excepted to the
equity. Tonerenforced inof arerightsthe beneficiariesIn this state

Rowe, 75cited; Roberts v.460, 461, and cases458,N. H.Long, 79v.
enforc-forappropriate forum”equity is the“A court ofN. H. 36.

alljoining ofrequires theany procedure whichrights, buting such
Williston,1of the case.meets the necessitiespartiesinterested

358, 359.Contracts, ss.
solely deposits and bonds.of bankconsistof the estateThe assets

appointed.annexed has beenwith the willspecialA administrator
entitledappellantor isappelleetheinquiry is whetherThe ultimate

All interestedof the administrator.in the handsthe assetsto entire
nothere can becircumstancesUnder suchappeared.parties have

a “de-appellant’s claim isholding that theobjection topractical
L., 303,c. s. 12.meaning of P.themand” within

report.commissioner'sappealtrialNew fromof
appeals dismissed.Other

All concurred.
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