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thefinding as toin of amade the absenceproperly besubject could
appellantTheallegedof the contract.non-existenceorexistence

exception is sustained.ruling, and theduly excepted to the
equity. Tonerenforced inof arerightsthe beneficiariesIn this state

Rowe, 75cited; Roberts v.460, 461, and cases458,N. H.Long, 79v.
enforc-forappropriate forum”equity is the“A court ofN. H. 36.

alljoining ofrequires theany procedure whichrights, buting such
Williston,1of the case.meets the necessitiespartiesinterested

358, 359.Contracts, ss.
solely deposits and bonds.of bankconsistof the estateThe assets

appointed.annexed has beenwith the willspecialA administrator
entitledappellantor isappelleetheinquiry is whetherThe ultimate

All interestedof the administrator.in the handsthe assetsto entire
nothere can becircumstancesUnder suchappeared.parties have

a “de-appellant’s claim isholding that theobjection topractical
L., 303,c. s. 12.meaning of P.themand” within

report.commissioner'sappealtrialNew fromof
appeals dismissed.Other

All concurred.

,Rockingham­
6,Dec. 1932­ .

Harvey v. James L. Welch.James W.
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forSleeper (Mr. orally),H. John Perkins PerkinsWilliam and W.
plaintiff.the

George (Mr. orally),& Waldron and R. forSewall Scammon Sewall
the defendant.

jury.TheBranch, J. issue of the defendant’s fault was for the
admittedlyHaving undertaken to use in his a substancebusiness

by plaintiffhim to apoisonous,known be the defendant owed to the
duty to use reasonable care to warn and instruct him with reference

dangersthe to and to him reason­to incident such use furnish with a
in Th’ere toably place enoughwhich to work. was evidencesafe

performthe to either ofjustify the conclusion that defendant failed
dangerIt no ofwarningthese duties. was conceded that as to the

poisoning plaintiffoxalic acid the he notgivenwas to and that was
any precautions usingininstructed to take the material furnished to

might adopted byhim. It also be found that the means the defend­
carry vapors boilingoffthe from processant to which resulted the were

■inadequate.
argument knowledgeThe that the defendant had no actual toas

fact,physiological fumes,the effect of oxalic acid if well founded in
liability.in him Beingis not effective law to absolve from under a

duty safetyto for thepositive servant,exercise care of his he was
inquiry purpose informingto make reasonable for the of him­bound

consequences usingof the he fur­self natural of the material which
propertiesnished. A master take into the of“must suchaccount

purposeshe ofemploys business,substances as for the his and the
-operation physical uponof familiar La­laws these substances.” 3
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M. There­1041; tit, S.,s. 39 C. J. & s. 604.batt, Servant,Master &
fumesknowledge of the fact “that thechargeablefore he is with

poi­processesin aregiven byoff used industrialvarious substances
1041Labatt, S.,M. & s.to who inhale them.” 3personssonous

(246 Ill. in 35 L.cited; Pinkley 370)v. Railroadand cases Note to
Company (258 Rep. 9)Fed.(N. 679; ZajkowskiA. Note to v.S.)R.

420;Beckwith, 415,N. H.348, 355;in A. L. R. Gobrechtv. 826
Thompson 280; Mo.276, Mooney Company,221 v. 317Company,v. Mass.
1255; Baumgartner Railroad,v. 292 Pa. St. 106.

knowledge thechargeable with ofAlthough the defendant was
plaintiff not.vapors,of oxalic acid the waspossible deleterious effects

He that the instrumentalities and materialswas entitled to assume
by reasonably to use.furnished the defendant were safe Whitcher

174,Company, N. H.Railroad, 242, 247; Thompsonv. N. H. v. 7170
held176; Company, 290,N. H. 297. Hence it cannot beKruger v. 84

injury fromplaintiffmatter of that the assumed the risk ofas a law
this cause.

1929,plaintiff early May,inarguesThe defendant that the learned
poisoningof oxalic and thatsufferingthat he from the effects acidwas

contributoryguilty negligence continuinghe in his work afterwas of
testimony. Althoughinargumentthat time. This finds no basis the

ofupon May 7, 1929, diagnosishe made aphysiciana testified that
ofsay plaintiffhe did not that he informed thepoisoning,oxalic acid

plaintiff, testimony,in that he hadconclusions,his and the his denied
of theany knowledge to the of his trouble. The extentas cause
inand the of conduct theplaintiff’s knowledge reasonableness his

fore-light jury pass upon.for the to From thethereof were matters
going a and di-conclusions it follows that the motions for nonsuit

properly denied.rected verdict were
upondefendant theThere was evidence that before the embarked

Young, tocleaning radiators, foreman,he his Mr.business of sent
usedpurpose familiarizingfor the of himself with the methodsBoston

factory of Motors Service.purposefor that in the branch the United
cartons in which oxalic acid wasThere was also evidence that the

“poi-plantdefendant’s in Portsmouth were markeddelivered at the
jury, plaintiff’s asserted thatargumentIn to the counselson.” his

Young under oath that he was there that week“Mr. testified while
markedworkingthat material where those men were washe knew that

exception,claimed an andpoison.” To this statement the defendant
case,in“That is the evidence thisplaintiff’s counsel then continued:

the materialgentlemen.” YoungThe that Mr. saw thatassertion
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poison” repeatedused in Boston “was marked was later subject to
returning subject time,aexception, plaintiff’sand to the third counsel

refreshing myI insaid, upon"... as recall it mind a little it, that
heYoung to theHarold testified that went United Motors Service

heplace to anddown there Boston that was there a week and that
'poison’the marked incartons were down Boston.” Counsel also
employerthe rule that “the of labor delegatestressed cannot a duty

heplace;to a can’t responsibilityfurnish safe work throw the off,”
if theargued Harvey Harveyand that defendant “relied on and

somethingdo that been positivefailed to should have done and it ais
why ofduty, justthen as a matter law he was negligent the same.”

obviouslyHere fell into the error usingcounsel of the Harveyname
say Young,when he a repeatedlymeant to mistake which occurred

portions argument.in other of his
appears plaintiff’sIt therefore that counsel vigorously asserted that

knowledge possessed by Youngthe was,actual in law, knowledgethe
Youngof that testimonythe defendant and admitted in his that he

acquired in of theknowledge poisonousBoston character theof ma­
completeterial perversionThis was a Young’sused. of testimony.

uponHe repeatedly denied the stand that he anythinglearned about
poisonousthe ofnature oxalic acid while he was in Boston, and testi­

seeingfied that he of theydid not “recall the carton took the oxalic
acid from” in Here we palpableBoston. have a ofmisstatement

upon pointevidence the bya vital in case reiterated counsel after ex­
ception had been impliedly bytaken and sanctioned the action of the
court in allowing exception. Cantin,an Salvas v. 85 489;N. H. State

532,v. N.go,War­ 83 H. 535. Under these circumstances the verdict
Maser,must be set aside. Haselton v. 498,83 N. H. 500 and cases

cited.
exceptions argued byThe other the likelydefendant are not to arise

not, therefore,at trial andanother have been considered.

New trial.
All concurred.


