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shortly he hadto after the accidentplaintiff offers show that“The
in which Mr.office,Jacobs in Mr. Jacobs’with Mr.a conference

defendant, and that Jacobs at thatrepresenting the Mr.wasJacobs
veryhethey pay $75, and that would behim that wouldtime told

it,he net ofget that much outbringto suit because wouldn’tfoolish
say thetryto his thathim more than that case. Weas would costit

of lia-an admissionMr. Jacobs is admissible aswithconversation
bility.”

bench,the was excluded.at this evidenceAfter some discussion
reported, appearsitthe which areportions of discussionFrom the

upon ground paythe to wasruling the that offerthis was basedthat
law,a ofcompromise. say,cannot as mattera for a Weproposal

treating it, upon rulingtheerred in so and this basiscourtthat the
Len,Kenney 427,N. H. 435 and casesclearly v. 81was correct.

cited.
trial.New

All concurred.

Rockingham­ ,
3,Jan. 1933.

George Manock,H. Adm’r
v.

Bridge’s Sons,D. Inc.Amos
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Cooperorally), plaintiff.Hall forCooper (Mr.& the

(Mr.Burns Burns forHughes orally),& the defendant.

aPeaslee, proceeding compensationC. J. This is to recover
Byofchapterunder 178 the Public Laws. the of thatterms statute

recovery compensation employeesof thereunder is limited to of the
defendant, claiming through them,or those or ofbecause their status

injured. Company,when Brawn v. 82 N. H. 78. This fundamental
by therequirement plaintiff, uponis conceded and claimhis is based

the that theproposition partiesessential relation of the could be found
upon in the case.the evidence

dispute.The facts are not in The engaged upondefendant was a
building contract, and hired from theroad decedent’s father two

compensation pertrucks with their drivers at a stated hour for each
operated employed byThe decedenttruck. was father to drivehis

The general operations.one of them. defendant had control of the
It directed the drivers when and where dump,to load and etc. But

operation trucks,it had no control over the actual of the or as to their
happenedThe employedcondition. accident when several trucks

waitingon the were in linejob day’sto commence the work. The
stoppedtruck stood on an incline. Hedecedent’s it a few feet from

front, alightedthe inone next and went in thebetween two. While
placein started, caughthe was that his truck and he was and crushed

them.between
directly solelyIt evident that the accident resultedis and from the

operation of the decedent’s truck. There was either a defective
good insufficientlyor a brakebrake set. Unless the decedent was the

defendant’s servant as to these details of his work there nocan be
recovery uponhere. Much stress has been laid the fact that as to

place loading, etc.,manner and of the defendant in Thewas control.
argumentflaw in the in its failure recognizelies to that the decedent

occupied indual relations what he did. He was the serv-defendant’s



106

only rightthe his toant as far as to control actions was surrendered
havedefendant. to actions where the defendant did not thethe As

right of hecontrol remained his father’s servant.
manyrights andresultingIn determination of the from thethe

of havevarying presented,which facts individual casessituations the
gen-the stated isconflicting.the are While test beforeauthorities

that iterally frequentlyhavegiven lip service, reached shownresults
for thesubstantially “Allowing possibledisregarded. all latitudewas

distinguishand and characterizevarying facts circumstances which
often in conflictcases, the decisions have been directreportedthe

may conceiv-precedents everyfound on sides ofand be both almost
Murray’s Case,questionin could arise.”able situation which the

181.130 Me.
necessary very numer-attempt a of theIt is not deemed to review

conflicting upon subject, thedecisions elsewhere this sinceous and
thejurisdictionwhich been reached in thisconclusions have establish

thatgoverns presentin has decidedrule which the instance. It been
may position,working occupy a dual soone about another’s business

he he entitled toaspects employeein of what does is anthat certain
aspectsof otheract,the benefits the while at the same time and as to

82provisions. Company,not Brown v.of his work he is within its
H.N. 78.

wholiabilitya for ofcognate questionThe of master’s acts those
ofand also do acts in furtheranceare his to some extent whoservants

control, extendedsubjectare not his receivedhis which tobusiness
McCarthy N. H. The conclusionSouther,in v. 83 29.consideration

herightno of controlwas that as to acts over which the master has
“responsibility under­not master. fails since theis liable as His

employertaking inquirynot whether thehis.” “The decisive isis
ofmanagement operation theany control over Souther in the andhad

of de­automobile,” rightIb. 37. The of control theretestlatter’s
in the relationalways been deemed an elementclared has essential

doesright,If the relationof and there is no suchmaster servant.
334, Paro v.cited;N. H. and casesCompany,not Porter v. 83exist.

Fessenden,cited; 77394,H. and cases Merron v.Company, 77 N.
530;522,Company, 71 N. H.77; Company v.N. H. &c.Pittsfield

N.Warren,v. 67 H. 482.Manchester
wasclearly in case. As to whatapplicableThe is thisdistinction

placeplace to the decedentin movement frombydone the truck its
inservant, becausedeemed to have been the defendant’smight be

as to theright of control. Butdefendant had thethose matters the
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of the truck,condition or as to how heoperate,it was made to was not
the defendant’s servant. Control as to those matters rested with
the contractor who furnished the driver,truck and in re-and these
spects the decedent was his father’s servant.

Additional foregoingassurance that the conclusion is a correct state-
of legislativement the intent historyis found in the of the statute.

only precedentThe available when passedthe act was in 1911was the
English Guay Company,statute. v. N.83 H. 392. That statute con-

provisiontained a detailed compensation liabilityfor to the servants
independentof an contractor. 6 VII, 58,Edw. c. s. 4. aWhile
provisionsimilar inwas inserted the adoptedMassachusetts act the

year (Centrello’ssame Case, 232 there456), nothingMass. is of the
kind to be found in our statute. There purposewas an evident not

liability beyondto extend the relation of servant,master and as that
relation had theretofore been and then Re-defined was understood.

placedliance has been upon the purposebeneficent of But,the act.
often (Lyboltas stated before v. Company, 85 N. H. 262, and cases

cited), this attribute cannot plain meaningalter the languageof the
used.

plaintiffThe uponalso relies the evidence in case thatthe the de-
fendant deducted certain sums from the amount due for the work

thedone with trucks as insurance compensateto the drivers of Man-
ock’s trucks in case of accidental injury. The reason for this is
probably to be infound the fact that both the defendant de-and the
cedent’s father came from states where the local create astatutes
liability in of injurycase an to the independentservant of an con-
tractor. Centrello’sCase, 232 456; BogorattMass. Company,v. 114
Conn. 126.

right mayWhatever mayor not byhave been created such a trans-
action, against either the contractor or insurer,the is immaterial in

proceeding.this Recovery here onlycould bybe had virtue of the
provisions of our statute. That only groundis the for liability set
up petition.in the petitionAnd while the alleges notice in-to the
surer, it was not party.made a

As the decedent was not the defendant’s servant in manage-the
ment of the truck, it follows that his injury, which bywas caused
such management, did not arise employmentout of his as such serv-

The necessaryant. conclusion is plaintiffthat the cannot recover
compensationunder the act.

Petition dismissed.
All concurred.


