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ReynoldsCopeland a.Nellie C. &A. v.Ellen

Copeland.Reynolds A.v. EllenNellie C.

in the action(Mr. Cooper orally), plaintifffor theCooper & Hall
for defendant.deceit; Tilton,for Tilton & the

orally), plaintifffor the(Mr.Tilton Tilton A. Tilton& Frederick
defendant.assumpsit;in the action of for theCooper Hall,&

of apurchaser’s claimAllen, partiesJ. The are at issue on the
partyEachpurchase learningof the on of the deceit.rescission



Ill

adjudicatafor deceit is resargues judgmentthe in the actionthat
the actionpositionthe thatupon purchaserthe issue. The takes

arguesrescind, while the sellerpredicated upon priorwas a election to
disputed thatIt is notimportedthat it an affirmance of the sale.

herin favor.judgment purchaser’s rightthe to rescindsettled the
herright givena be-Being entitled to rescind asdefrauded, she was
of thecontroversy to her exercisecause of the The relatesfraud.

and theright. remedial coursesShe had election twoan between
in show-inquiry judgmenteffect of theis which one she chose and the

on theing liablerescinded,what her If she is notchoice was. she
“ ahnote. contract is avoided... on a rescission of a contract the

matterinitio, parties subjectand in reference to therightsthe of the
Company,of it are as if made.” Nash v.no contract had ever been

574,163 Mass. 581.
judgment by purchaser’sThe thein deceit not itself showdoes

aUponelection either electionbetween rescission and affirmance.
rescission, suitpurchaser may rightsdefrauded have of action. On

may accomplishbrought paidbe andto recover the consideration
the N. H. 466.prior Judge,restoration of the Fellowsv. 72situation.

of theimpairmentOn affirmance an the in valueaction lies to recover
purchase incidentalbysustained of the fraud and whateverreason
damage maythe N. H. 502.Noyes Blodgett,fraud have caused. v. 58

in parties uponBut another a different causesuit between the same
partiesof “asaction, judgment priorthe in the action concludes the

to directly issue,those matters in and either admittedwhich were then
by H.pleadings actually Gilmore,the or 63 N.tried.” v.Metcalf
174, 189, judgment190. effect of aIt follows that to determine the
in respect competentthis the arepleadings and the record of the trial

hereand to In the caseavailable show what the material issues were.
the and it ispleadings not,are The of the istransferred. record trial

parties helpful upon questionassumed the it thehave not deemed
presented.

thealleges damagesThe indeclaration the action for deceit as
payment expense incurredpurchase price specialtowards the and
by expensemaking purchase. specialreason of The of isthe claim

It isrescission,consistent with if not inconsistent with affirmance.
pleaded ofrecovery accomplishingwell restorationan item of inas

purchaser’s place.the With-position thoughas the sale had not taken
recovery electingout to rescind.she would remain loss afterunder

The item Itrecovery paymentfor of the made is more decisive.
ofnecessarily implies presupposesIt a disaffirmancea rescission.
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areDamagespurchase presents a ofthe and claim restoration.
of thesought, impairingnot the in the valuefor the loss fraud caused

recovery ispurchase, paymentrecover the towards it. Suchbut to
affirmance,damages only Upona measure of ensuing rescission.

Themaypayment priceof or the demanded back.towards not be
validity makesresultingright to avoid the contract is waived and its

The con-obligation pay agreed price.bindingits terms with to the
byforce,tract in the from the are measuredremaining damages fraud

liabilities, howRetainingits lessened value. the contract with its
thepurchaserbetter the fraud withinmuch off would the be without

legal causation, inquirylimits of is the in cases of affirmance.
inrecovery byIf a countpayment soughtof the should have been

supra),money (Fellows Judge,the declaration for had and received v.
by thethe error in not thatpleading pointdid affect the essential

therecovery rightsought.declaration such was As the to recover
rescission,payment contingent upon rightof the ofwas the exercise

con-theimplied purchase.the declaration no of the Onaffirmance
wastrary, inalthough deceit, implicationit was its of a rescission

properassumpsitdefinite and certain. If of theinstead deceit was
asaction, it the in deceitwas because declaration was demurrable

notseeking remedy claimed,inappropriatean is butwhen rescission
of ac-denial of of formas a the claim rescission. Amendment of the

By impliedtion would cure error. the the avermentthe amendment
of remain wouldunchanged,rescission would and the amendment
merely ensuingrightsthe offacilitate enforcement rescission.

thepurchaser’s right uponThe payment dependedto recover her
re-upon rightfact of well her couldrescission as as to rescind. She

onlyit thereforerightfully judgmentcover if Theshe rescinded.
the in issue.rightestablishes both the fact and of rescission mattersas

The toargues purchaserseller that the in asacted such a manner
disprove or actionrescission,bar a and various items of andconduct

They mayare discussed in connection. notthis now be considered.
purchaser rescission, itinconsistently positionIf the acted awith of

a matterwas to be determined at the trial. The of rescissionissue
being presented by itquestions bearingthere the onpleadings,- all

then to disposed of, including sufficiencywere of the of thebe that
finding validityfor judgmentevidence a of rescission. The theof

being conceded, findingthe essential of it can-supportrescission to
not now be attacked.

may observed, pur-It however,be the thethat situation when
broughtchaser her property mortgagedsuit was The wasunusual.
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undergoodsof wasadvertised for a foreclosure sale and the stock
required, notrescinding partythe rule isattachment. Under that a

only to do what isnecessarily put party quo,to the other in statu but
equitably 309, 313),N.H. the(Page Belting Prince,calledfor Co.v. 77

pointsthe inconclusive to showcircumstances seller out would seem
herThey broughtpossessionaffirmance. are of retention of after she

sale,goodsof her of included in thesuit, continued sale from the stock
pos-ofand of her failure to account for Her retentionwhat she sold.

voluntarily. Ittemporary apparentlysession was and terminated
any Itappear goodsdoes not that she sold to substantial amount.

might equitablebe that should in which to turn aftershe have time
amounting tolearning fraud, regardingof the without her conduct as

mayaffirmance. Also it be that the verdict was substan-observed
tially atpayment suggestsless than the made. The deduction that
the trial on consideredthese matters the issue of rescission were also

standpoint recoupment. Byfrom the of law of the trial allow-the
may equitableance for them to the an considera-seller have been

tion for their disallowance as an affirmance.

denied,.the deceit,In action motionfor
judgmentIn theassumpsit,the action for defendant.of

All concurred.


