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orally), forSleeper (Mr.H. and John Perkins PerkinsW.William
plaintiff.the

Ayer Williams, Inc., no brief.Upton Donovan,& for & filed

Company.(Mr. HoytBurns F. M.Hughes orally),Burns for Shoe&

toBranch, escape question appurtenantJ. The fire here in was
Ayerfactory by the toportion buildingthe of the leased defendant

necessary occupancyWilliams, obviouslyand to& Inc. the safe
ofalthough it,controlTherefore,thereof. the defendant retained

it at rea-employees entitled to use ofthe and their were makelessees
par-of thepurposes contemplationtimes and for within thesonable

conciselylegal here has been stated asprincipleties. The involved
follows:

“ times andpremisesA of is to be at reasonable(1) lessee entitled
inon of the retainedportions premisesin a manner thosereasonable

by himpossession openwhich maintained heldof the lessor are orthe
of theparticular usefor the common use of his tenants or for the

lessee.
entering premises right tenant havethe in the of the“(2) Persons

Re-(1).”in Am. Law Inst.privilegesthe same as stated subsection
9,of Tent. Draft No. s. 1034.Torts,statement

uponmanyinimplicit cases which have touchedprincipleThis is
Resnik,Thompsonof tenant. v.phase of the law landlord andthis

Pien­N. H. Burelle v.413; Abramson, 446;N. H. v. 8485 Pickford
Pap­v.200; Beckwith, 415;N. Gobrechtv. 82 N. H.kofski,84 H. Saad

82 H. 294.pageorge, N.
providesportions property hereference to those of his whichWith

andpossessionof tenants but retains hisfor the use his within own
keepduty ordinary to suchcontrol, it is the of a landlord “to use care

legally en-portions any personin safe condition” and he is liable to
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upon resultingtitled rightto be them in the injuriesof the tenant for
from his failure to do so. Burelle casesPienkofski, supra,v. and cited.

is the prevailingSuch rule in country.this Am. Law Inst. Restate­
ment of Torts, T.,Tent. Draft No. s.4, 230;s. 16 R. C. L. Tit: L. &
557.

followingThe Colbystatement of v. Treis­this court in the case of
man, N. H. 19, applicable present85 is slightwith variation to the
situation: “The present havingdefendant in the invited thecase,
plaintiff building requiredto enter its topurposes,for wasbusiness
keep reasonablyin itpremisessafe asportioncondition such of the
ought reasonably occupyto inlikelyhave foreseen he towould be
performing his work. True v.154;v. 72 N. H.Company, Stevens
Company,73 N. H. 159; 81;Company, 73,Hobbs v. 75 N. H. Nolette v.
Company, 222;81 N. H. Company, 451, 466, 467.”Derosierv. N. H.81

The defendant seriously questiondoes not of thesethe soundness
principles theybut asserts that are not decisive of case becausethe

plaintiff“The makingwas an unauthorized use of the defendant’s
property placein the where he tres-injured,was therefore was aand
passer.” The answer argument presentedto this is that the evidence
by plaintiff, plusthe erroneouslyhis proofoffer of was excludedwhich
and which is hereinafter considered, amply justify findingwould thata
the use of the fire escape as a common avenue of to and exitentrance
from factory bythe employeesthe of the lessee was known andto
permitted objectionwithout by the defendant. The evidence dis-
closed that the fire escape way habitually byhad been used in athis
large number of men, for a period time,considerable of with no effort
at concealment. During all occupiedthis time the anddefendant

theused basement factoryof the building adjoiningsame and an
building from which usuallythe bycourse taken the plaintiff and his
fellow-workmen plainly visible,was although escapethe fire itself was

Therenot. was also managerevidence that the generaldefendant’s
customarily parked in placehis car a from fire escapewhich the was
easily visible and was observed when, looked,there at times if he had

mighthe have seen “in plain sight procession cominga whole out
of there and getting into their testimonycars.” This was sufficient

chargeto the defendant knowledgewith of the fireuse made of the es-
cape. Its effect would have greatlybeen ifenhanced the evidence

byoffered plaintiffthe and hereinafter discussed had been admitted.
The argument of the knowledge generaldefendant that the of its

manager would not in itself,and of “charge the defendant with
knowledge of that uponfact” is based an misconception ofobvious
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H.applied N.principle Castonguay Company,the in v. 83which was
knowledgegeneralmany Although manager’s1 and akindred cases.
charge hisauthorityin excess of his notthat he has done acts does

facts, Castonguayof in theemployer knowledge such as heldwith
case, agentthat of construc-general“the rule is notice facts to an is

himself, from, or isprincipal where it arisestive thereof to thenotice
subject-matter agency.”the Clarkwith,at the of histime connected

374.498; 368,N. Brookhouse v. N. H.Marshall, Company,v. 62 H. 73
clearly generaltheThis comes within rule.case

support escapefire wasfindingThe a theevidence would also that
placekeepin no to instructurally provisionthat madedefective was

through thelandingthe the floor of the whichgrating which formed
a motionplaintiff We, therefore, grantingconclude that the offell.

for a was error.nonsuit
ques-produced buildingThe evidence that inplaintiff before the

Inc., occupiedit a shoeAyer Williams,tion to & aswas leased was
testimonybyHeby offered to thefactory the defendant. then show

of “it waswho for the defendant at that time thatwitnesses worked
employees escapeto use whichthe of the the fire fromhabit or custom

in...factoryofplaintiffthe fell as means exit and entrance to thea
. . theaccident,the time .the manner it was used at of thesame as

mentheyobject knew or have known thatbeing to show that should
ex-might plaintiffit.” evidence was excluded and theuse This

cepted.
an ob­have been received. It hadThe offered evidence should

prove of thetendency knowledgevious to the defendant’s convenience
andsuitability escape purposesand for and exitof the fire of entrance
Dut­it purpose.the that be used for thatresulting probability would

65, It the inferenceeny Company, justifiedv. 84 N. H. 69. further
permitted byescapethat fire was the defendantsince the use of the

notby the wasemployees,to its a similar use servants of its lesseeown
upon thegroundThe not indicate the whichforbidden. record does

based, justifytheruling attemptscourt and of counsel toof the was
validitymerelyin denials ofargument appearedit to be vehement the

ad­arehaving probativeof the rational valueaxiom that “all facts
Wig. Ev.,1 10.specificsome rule forbids.” s.missible, unless

sought repairsofto introduce theplaintiff repeatedlyThe evidence
theuponescape bymade fire the defendant after the accidentto the

At thetheory thereof.it the defendant’s controlthat established
corporationoffered,time the treasurer of the lesseethis evidence was

escapeof the firehad that defendant retained controltestified the
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thatfinally ruledtestimonyand his was The courtuncontradicted.
excludeduntil bethis statement was evidence woulddisputed the

toA desirehelpful.”because prejudicialit would be “more than
vigor-for theadequatelyestablish the fact of accountcontrol notdoes

be-ous evidencepersistent getand of to thisplaintiff’sefforts counsel
negligencefore the ofjury. proveSo far as it an admissiontended to

v.(Aldrichon the part clearlyof the defendant inadmissibleit was
court.therulingin ofRailroad, 250),67 N. H. error theand we find no

factory fromThe thedefendant that in to entercontended order
havethe parking Inc., shouldplace, employees Ayer Williams,of &

ranmade whichloading platform spuruse of a tracka railroadbeside
factoryin buildingfront of the end of and anotherwest the leased

of as tothe plaintiffThe evidencesoughtdefendant. to introduce
understood,the platformcondition of it ispurpose,this aswith the

of evidenceThisshowing frequently freight.that it was withblocked
perceivewas toplaintiffexcluded and excepted.the We are unable

evi-groundthe Ifupon rulingwhich the of the court was based.
dence a suitablethatsupportwas admissible in claimof defendant’s
way claimof thatprovided,entrance had been evidence to contradict

hadshould alsoequallyhave been The offered evidenceadmissible.
a thelegitimate thattendency proofto other items ofcorroborate

Thisescape.defendant had made of firereason to know of the use the
exception is, therefore, sustained.

theThe ofthe useplaintiff offered foralso as to the reasonevidence
ex-fire escape by wasemployees Williams, Inc.,the whichAyerof &

refer-cluded hadsubject exception. testimony apparentlyto This
haveence to the shouldpoint reasons,last forconsidered, and similar

been exception accordinglyadmitted. This is sustained.

trial.New

All concurred.


