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merelyit wouldcovered, proofhave tending supportfurnished ato
claim for the of byreformation the a equity.contracts court of These

uponare thesuits contracts as written. Webster,Webster v. 33 N. H.
18; Tasker v. Co., 59 N. H.Insurance 438.

strangeIt is not precedentsthat exact for the appearcase at tobar
lacking.be of attempting passGreene’s method to or hold title to

real unique.estate was at least If he saw fit to do in thatbusiness
way, uponit was himincumbent to disclose to the insurers the fact

he an propertythat had in the insured,interest and to secure contracts
protectedof insurance which that He nothinginterest. did of the

sort, and consequences.must abide the
mayWhatever have been done with the title since the fire is imma-
“terial here. rights parties... the of the were fixed ‘at the moment

of the loss’. Hall Association, 405, Dudleyv. 64 N. H. 406.” v.
Co., 167,Insurance 82 N. H. 169.

The defendants’ granted.motions for nonsuits should have been

Judgments thefor defendants.

Branch, J., did not thesit: others concurred.

Hillsborough,
7, 1933.Feb.

Emery Lapointe.Noel v. Aimé

Wilfred Chamberland v. Same.

Alfred R. McCutcheon v. Same.

Marcel Adm’rThibodeau, v. Same.
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Chamberland,Robert fur-Earley, EmeryE. for Noel and Wilfred
nonished brief.
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Leonard, for Alfred R. McCutcheon,Thomas J. furnished no brief.

Hening (by orally),Albert Terrien and D. forbrief andCrawford
Adm’r.Thibodeau,Marcel

Wyman, Starr, Wadleigh (Mr. Wyman RalphBooth & E.and Mr.
Langdell for the defendant.orally),

Marble, At threeJ. about o’clock on the afternoon of the acci-
plaintiffsdent the defendant invited the carto ride with him. His

a Fordwas runabout with rumble seat. All had attended a dinner
bygiven theyat Nashua a ofclub which were The de-members.

brought liquorhadfendant to the dinner and had drunk of it.some
perfectlyHe that he sober,stated was however, and others testified

Althoughthe effect. liquor Noel,to same there was in car,the
Chamberland, McCutcheon and the nodefendant all testified that
liquor duringwas consumed the ride.

The accident occurred when the defendant, driving south on Mam-
road, speed fiftymoth accelerated to sixtyor in ordermiles an hour

pass byto a car driven one beyondJohnson. Just pointthis the road
sharply.curved Here the car, running alongdefendant’s the shoulder

macadam,of the struck loose gravel, skidded and crashed into a stone
wall, causing the injuries for which brought.these actions are

The defendant nomakes claim that the evidence does not warrant
finding negligencea of on his part, but courtcontends “that this

uponshould hold as a matter of law plaintiffsthis record that these
joint enterprisewere on a and negligent respectwere toboth with

entering upon the ride respectand also with participationto their in
protestit priorwithout at and timeto the of the accident.”

partiesThe engagedwere not in joint enterprisea within the tech-
meaningnical of Bowleythat term. v. Duca, 548, 549;80 N. H.

Clark v. Hampton, 83 524,N. H. 530; 1;Vidal v. Errol, ante 5-6
Huddy, (9thAutomobile Law ed.), pp. 287-289, and cited.cases

“By the weightdecided authorityof appeartwo inelements must
order to joint enterprise.constitute a There (1)must be aboth
community of interest in objectthe of the trip rightand (2) a mutual
in occupantsthe to direct each other in managementrelation to the
of the vehicle. The circumstances must be such that it can be said
that the vehicle is in their possession.”common 16 Cornell Law
Quarterly, 325.
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may have contrib-presentThe the in caseplaintiffsfact that the
unimportant:the thepay gasoline uponto for the used ride isuted

ofobligations owner hisrightsdefendant and asstill retained “his
527,car.” Colemanv. 100 Conn. 532.Bent,

under the in-was notSince there that the defendantwas evidence
driver,competenthe not aliquorfluence of and no evidence wasthat
accept-of law forplaintiffs a matternegligentthe cannot held asbe

269,266,N. H. 270.ing Lisbon,the 84invitation to ride. Robertsv.
roads, up in London-countryThey rode for about hours “on thetwo

speedof andlow ratederry Derry” comparativelyand around at a
the evidence dis-hours, far asmishap. Duringwithout those sotwo

plaintiff Noelcloses, the and Thedefendant drove with care.skill
uphim to thecautioningno fortestified that there had been occasion

too latehe it was thenpass car,time started to the and thatJohnson
happenedall in atestimony,to do “itAccordingso. to Johnson’s
concerningdiffering thevery opinionsfew There wereseconds.”

Theof of the accident.speed the car the causedefendant’s and
defendant, afterplaintiff theexpressed the belief thatChamberland

right-hand side” andpassing “got onJohnson, back too much his
quick.”“too

haveplaintiffs shouldJust what the true situation and what thewas
jury.of fact for thepeculiarly questionsdone in werethat situation

duringCertainly the short timeplaintiffs protestfailure of tothe the
conclusively establishrequired to overtake the Johnson car did not

mightmennegligence.their the “Reasonablecircumstances,Under
(Col­not to interfere”part prudenceconclude it was of ...that the

of counsel”446,N. “multitudeHustis, 449),lins v. 79 H. since a
121).Rev.only (35 Harv. Lawwould “make the situation worse”

for amotion directedexceptionThe to the of the defendant’sdenial
accordinglyverdict is overruled.

obligationwith theeightof for dealrequestsSix the instructions
fromrequest, apart theplaintiffs The firstof the to exercise care.

taken, would notapparentlyopinionof from which it wascontext the
wererequests suffi-comprehensible to All theordinary juror.thebe

ciently by charge.covered the
“Whilejurythe as follows:requestedThe also tocourt was instruct

contributory negligence onproveon the defendantthe burden is to
negligencecontributoryproof ofpart passengers car,the of the in the

witnesses, andor theirtestimony plaintiffsofmay be found in the the
witnesses,testimony of defendant or hisareyou not limited to the

determiningproof.” charged jurythe that infor The courtsuch
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proof theyor not the of maintained,whether burden had been were
weigh theyto all the evidence and atto consider all had or heardseen
trial. a compliance request,the This was sufficient with the and was

,byaccord a likein with made in hisstatement defendant’s counsel
opening.

“Finally, the defendant asked for an that the care-juryinstruction
fully speedthe he approached (ifconsider” at which the curve found

sixty an hour) tending proveto be miles to he intoxicatedas that was
this, despite perfectly—and his own assertion that he was sober.

Ordinarily party may jurya not a to he theask find that has not told
truth. Harlow v. N. 84Leclair, 506, 511; Society,82 H. v.Saidel

232, 233; Merritt,N. H. Merritt v. 85 N. H. Rail-210, 212; Morris v.
85 N. H.road, 265, 269, 276. But even if here werethe defendant

impeach testimonytopermitted (thehis own in defencethis manner
being byin fact conducted an company), requestinsurance the was

por-refused theproperly because court was asked to a selectedstress
of the evidence principletion rather than to a ofstate law. Watkins

Railroad, 84 N. H. 124, 133,v. and cases cited.
representative liabilityThe companyof a at theinsurance testified

trial, arguedand jurydefendant’s counsel to the that the defendant
Inliquor happened.was under the influence of when the accident

of argument plain-the course his the thejury,to counsel for one of
my“The defendant, himself,tiffs said: mark the of over-you, client

gladlyfriends here, theyclever denies the coat of tar which would
him Whywith. anddisagreementbesmirch this between counsel

It one suspicious theyclient? makes are defendant’salmost that the
onlycounsel on the ad-surface, while underneath —and I use that

visedly, they certainly theybecause are underneath here somewhere—
are hostile to him. It that Iqueeris a situation and the first such
have ever seen.”

“anyThe defendant excepted, whereupon counsel withdrew word
Then, upon suggestionused.” the of the thecourt that withdrawal

explicit, theybe more Iexceptingshould he said: “Whatever are to
Iwithdraw, will withdraw ‘The I have everthat, first such that

The court jury “paythen directed the to no attention to it.”seen’.”
no further objection made,, mightSince was court and counsel well

withdrawn,conclude that the andobjectionable statement had been
say objectionthe defendant cannot heard to that real wasnow be his

implication defendingto the that an companyinsurance was the case.
alleged improprieties concerned,So far as the other in areargument

merely fairlyjury mightcounsel asked the to draw inferences which
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from the evidence or from the manner in which the defencebe drawn
any exceptions unavailing,the arehad conducted. But in eventbeen

exception rulingappearin no does it that was taken to thefor instance
304, essential,Dodge,of the court. Tuttle v. 80 N. H. 312. This was

by exceptionsnot the of theand could be obviated formal allowance
after trial.

No error is discovered in the cross-examination of the insurance
Thecompany’s representative. permissiblelatitude in cross-ex­

ordinarily anyamination extends to matter which tends to discredit
opposing party’s Railway, 190, 195.the claim. Masterson 83 N.v. H.

The order in each case is

Judgment on the verdict.
All concurred.

,Hillsborough­
7,Feb. 1933.

Robert F. Burns v. Emile Coté.


