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presiding justicethe did not inUnder circumstances err di-these
therecting Company,a verdict for defendant. v. 85 N. H.White

319;315, Castonguayv. 84 N. H.389, 391; Company,Edelstone v.
4; H.1, Wright Railroad, 361; Hamp-N. H. v. 81 N.Company, 83 New

541,H. andPaine, 540,Fruit Co. v. 80 N. cases cited.shire &c.
byCompany, 177, plain-82 H. cited theIn case of Schwartz v. N.the

by agent “powerspromise generalmade a whose weretiffs, the was
requirementsthe of the insurancecoextensive business.”with

Exception overruled.
All concurred.

,Hillsborough­
7,March 1933.

O’Malley E.Francis McGillan.Peter J. v.

O’MalleyRita v. Same.

(Mr. orally),Duncan forand Laurence I. DuncanUptonRobert W.
plaintiffs.the
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fororally),Tobin the defendant.(Mr.Devine & Tobin

Rita, testified, to the de-plaintiff, subjectTheBranch, J. 1.
perioda of inthat for six weeks 1929 she wentexception,fendant’s

needed,help, she because she could notwithout household which
“testimony as to her financial in-arguedIt now thatafford it. is

anyhelp immaterial to issue in the andengage was case”ability to
plaintiff’s of con-The claim was oneprejudicial to defendant.the

The as-resulting from the accident. defendanttinuing disability
during periodunder she theany disability which laboredserted that
mightof a found,the birth child. Itquestionin from beresulted

hard for her to her includ-injuries work,made it dohowever, that her
ofand in this view the evidence itung child,of the wasthe care

helpdid have for aexplain why she not time. Maravasproper to v.
Railroad,542; Laird v. N. 380533, 377,82 N. H. 80 H.Corporation,

against possiblea of the evi-No instructions misuseand cited.cases
exception is, overruled.therefore,dence Thesought.were

followingtherequested2. defendant instruction:The
suddenly upon to in emer-person called act an“3. a isWhere

determiningbe taken into consideration in themustgency, this fact
excitement incident to a na-his The such situationquality of act.

prudent tendencyof a man and a tojudgment hasturally affects the
doing work. If theprevent it from its best circumstances surround-

parterror in on of de-judgmentcaused an the theing accidentthis
necessarily negligent.”notact isfendant, his

jury in if theThe the substance that defendantcourt instructed
emergency, his mistaken choice of a of con-acted in a coursesudden

safety necessarily negligentto notduct not lead waswhich did
open himof conduct was to which would havealthough another course

safety.toled
excepted to the denial of the and itrequest,The abovedefendant

charge givedid not him the full of thethat the benefitarguedis now
emergency the of the re-doctrine because second sentenceso-called

need not the ofquest not included therein. We consider meritswas
inwe find the no calledrecord evidence whichargumentthis because

judgingdoctrine in the of de-for an of that conduct theapplication
fendant.

suddenly“If a ispersonThe been stated as follows:principle has
of oremergency involving safetyan the the lifecalled act inupon to

intobeing, fact must be taken account in deter-of a human thislimb
Carney 364,of act.”quality Railway,the v. 72 N. H.mining the



188

emergency merelyof an is one“The existence of the factors in372.
of the conduct of the judged.which actor must be Thelightthe

varynot inof does such cases. It beconduct must reason-standard
Railroad, 73,v. 83 N. H. For84. other statementsJonesable.”

45 J.principle Negligence, Lemaysee C. Tit. s. note to92;of samethe
in 3763) (N. S.)Mass. L. R. A. 43.(210v. Company

orwhether the defendant’s conduct was hurried other-questionThe
ofby emergency peculiarlythe anstress was a factinfluencedwise

knowledge heand was not toentitled have his conducthiswithin
any more favorable than that he forthupon basis which setjudged

testimony. Leclair, 506;Harlow v. 82 N. v.H. Fraserin ownhis
111;H. v.107, Society, 233;N. Saidel 84 H.Railway, 232,84 N.

Railroad, 265, 269,85 N. H. “He as276. testified to hisv.Morris
of he aloneconduct which could have andknowledge knowledge,and

honesty goodandinconsistent with faith for him to re-it bewould
whollyof conduct different from hefindinga that whichoncover

testimony and speciallywhich was hisin his within knowl-claimed
Railway, supra.v.Fraseredge.”

driving north on the Daniel highwaywasdefendant WebsterThe
Libby Farm,at the Foxstop so-called, which was lo-toand wished

spaceof the road. In order to reach a parkingsideon the westcated
necessary tofarm it was for him afox make left turnin of thefront

Hetraffic. testified that before mak-line of south boundtheacross
and thatstopped, looked north saw there was no carturn heing the

he started to make the hand turn,that then left andsouth;coming
coming was then 200noticed a car south which or 250timeat that

anyno to think that there dan-that he “had occasion wasaway;feet
straight . road.”and . . across the The“went...ger at that time”

dangeranythink there at that timehe did not was wasthatstatement
“Q.upon Well,cross-examination as follows: nowtwicereiterated

goyou anything faster, yourdo toroad did increasethegoing across
coming? No,car A. I nothis saw reason toyou sawspeed, when

only hereyouNow if were at the center of“Q.go faster.”tohave
coming whycar from the northyou youthis didn’tsawwhenthe road

any danger at point.”there that AtI think wasA. didn’tstop?
hetestify probabilitythat realized the ordefendantdid theno time

any wayof collisionor that his conduct was inapossibilitythefeared
pointhis ofa Since from noby possibility. viewsuchinfluenced

ofinvolving safety being”the life or limb a humanofthe“emergency
emergency doctrine was not a tothat the factorplainit isexisted,

dueupon questionthe of his care.passinginconsideredbe
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theory that thesolely upon theappearsThe to have been triedcase
pass in fronttodid,as henegligent undertaking,was indefendant

in deal-negligencesuperveningof the No ofbound car. claimsouth
toappearsactuallying attempt involveddangerswith the which this

testimony of thesubsequenthave For this thebeen made. reason
carboundof the southcaught glimpsedefendant that he a second

appearsroadwayhe had left theafter made the turn and after his car
fol-aspoint wasonly testimony uponto The thisbe immaterial.

afteragainyourin vision“Q. youlows: Did have the Davis car
I wasof it asyou got glancefor I asaw it the first time? A. Well
it wasto wheregoing Q. you giveoff the some idea asroad. Can us

justI couldn’t statesay leaving road,then? I it theA. would was
mecomingaway glancedfar it towardhow it was but as I I noticed

prettytime It wasQ. youroff the road. At A.that car was where?
off ornear all off the road.”

defendantThere no time thesuggestionis in the record that at this
powerhad in of due care.byit his to avoid the accident the exercise

the de-In rear ofview of the fact that the collisionoccurred when the
alreadyfendant’s car that it hadwas five or six feet off the road and

passed beyond the aboveroadwaythe the defendantwhen obtained
“glance”mentioned to see howmachine,at the other it is difficult

at-plaintiffssuch a claim could Thereasonably have been made.
claimimportance testimony onlytached a for theirto this basisas

that this was the than the time that the defendantfirst rather second
failingsaw the to itnegligentsouth bound car that he in seeand was

sooner.
Since the evidence in the defend-did not disclose a whichsituation

ant doctrine,was theemergencyentitled to invoke the of thebenefit
undulyinstruction which the to him andgavecourt was favorable

he is in no position complain upon pointthis wasto because the law
fullynot more explained to the jury.

the verdicts.Judgments on

All concurred.


