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by legalIf the custodiancontract.guardian,ment as transferredbe
may not beresponsibilitymay custody others,the toentrust his own

fullbyof control whichand there be a reservationdelegated, must
If the defendant’smay may require.custody be occasionresumed as

custody plaintiffto thedelegate andalleged undertaking to transfer
at thea triable issuemay unfitness,of the matter wasevidence hisbe

Aguardian. similarplaintiff’s petition appointedto behearing on the
547Forrest, 278 Mass.in Richards v.was before the courtsituation

extensively discussed.general of fitnesssubjectthe iswhere
onlycustodian,having found aThe defendant been to be suitable

custodyfinding be terminated.becoming mayunfit the hisfor since
adjudícalares also sustained.pleaThe of should have been

Bill dismissed.
All concurred.

,Rockingham­
4,April 1933­ .

Joseph Daniels a.Miller,G. Adm’r v. F. &William

v.I. Same.Miller, byJune her and nextfather friend

MillerWilliam G. v. Same.



194

Grady Pillsbury (Mr. PillsburyFrederick and A. orally),J. Walter
plaintiffs.for the

(Mr.& fororally),O’Connor Saidel Saidel the defendants.

Marble, J. On the afternoon of the accident the weredefendants
driving north on road carMammoth toward Manchester. Their was

Dodgea sedan, model,1926 with two-wheel andbrakes without
approachedthey Nugent,chains. As the residence of Herbert W.

easterly highwayon the of the in aLondonderry,situated side sled
June Miller coasting suddenlyon which Barbara and were “flashed

pathway” leading Nugent alongout from the to the ranhouse, and
northerlya in front ofin direction the car.

Bergeron applied the brakes and turned to the The childrenleft.
draggedwere underneath thecrushed automobile a short distance.and

They picked up point approximatelywere at a feet of the33 north
pathway. stop beyond point.The car acame to 30 feet this

pathway slidingThe or the 75walk down which children were was
feet length, extending piazza Nugentin from the of the to ahouse

edgemail near the In ahighway.box of the this distance there was
drop of 5.8 The inhighway droppedabout feet. 2.2 feet the first

going garage drivewayhundred feet north. The was situated south
highway.of the walk and curved toward the north as it neared the

On the south of the walk there a and on theside was cement wall
pointnorth side an Both extended to the theembankment. where

driveway merged.walk and
piledsnow which had been shoveled from the walk had beenThe

along highnorth of walk, top wall,the but there was snow the of the
pilebanks on and a half feetroad,each side of the and a about three

high driveway.south of the
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have beensled, and could notlying uponThe were thechildren flat
they reached the enduntilapproachingvisible one from the southto

highway,to theonly 23 feet from thereof the cement wall. It was
In of thean viewspeedand 15 or 20 miles hour.the of the sled was

side ofridge of at thepile driveway and snowsnow south of the the
failing tonegligent forthe defendants could not be foundroad, the

necessary for the sledor timeduringsee the children the so ofsecond
observingthey at for notto run were faultthat distance. Neither

incurvewas athey Nugent yard,them into the since thereas went
ofhouse, 200 feet southhighway so-called,the near the Fitts about

premises.the Nugent
system, patrolledandpart highwayof isMammoth road is the state

recordby department.vehicle far as theof the motor Soofficers
coasting in thatanticipatethe no reason todiscloses, defendants had

anddesigned purpose,not for avicinity. Clearly the walk was such
therepremises (andeven if had thethe defendants been familiar with

chargedno notthey were),is this alone would haveevidence that fact
sliding-place. Theremight asthem with notice that the walk used abe

theis no either of children untilevidence that the defendants saw the
sled came into the road four or five in advance of the car.feet

way”in v.right (Rouleau“Traffic has the to move a reasonable
encoun­no inBlotner, 539,84 N. H. and “There is carelessness540),

tering in known.”dangers reasonablynot to be and not factsensed
(Piateck N.Swindell, 402, 403).v. 84 H.

“afterNor there of defendantsis sufficient evidence that either the
he accidentdangerous preventedknew of the situation could have the
by due Maxwell,care.” v. H.Osgood 35,78 N. 39.

hechildren, accident asMiller,Edward a brother of the saw the
werecomingwas home from He that the defendantsschool. stated

“going hour thepast” speedhis at a of 25 or 30 an “whenhouse miles
“ directlychildren came Theinto the road.” Miller house was almost

Nugent beingacross” the the the a “littlehouse,street from latter
northerly.” walking corner,from Smith’sEdward was southward

heNugentwhich feet of whendriveway,was about 460 north the
up pathsaw the to The notgoing the slide. defendants werechildren

in sight.then
He he sawgetsaw the children on the sled and start down. When

Thethe car he a effect.approaching warning,shouted but without
northerlyroad,went out to the of then ransled almost middle the and

ranswunga short ahead of the car. The car to the left anddistance
a lying groundinto The on the “asnow bank. children were found
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ways the fourdown from mail was three orbox,”little which situated
north of ofjunctionfeet the the walk and road.

happenedThe later testified that the far northwitness accident as
mail indesignated objectsof the box as the distance certainbetween

thereuponthe theagreedcourt-room. Counsel that distance thus
eight hisindicated feet. If inwas about the witness was accurate

estimate, quite Bergeronit is obvious no after the sledtime,that had
him,in either the toappeared speedfront of to check of the car or

appreciably.alter its course
officer, shortlyA motor-vehicle who had on the scene afterarrived

accident, presumably placethe that a spot,testified blood at the
picked up,where the children were elevenwas distant full-stride

paces 33 of(approximately feet) from the center the walk as it entered
highway. spot pointthe But this did in markprobabilitynot all the

by thecaught partof collision. Since the children were the under of
car, they been alongmust have carried for some few feet at least.
Bergeron they thedragged “maybe lengthtestified that were the of

If true,car.” this were the may happenedaccident have closewell as
to the mail box Edward Milleras described.

Even if the the car anspeed greaterof were no than 15 or 20 miles
(as byhour claimed the thedefendants), the car would have traveled

entire distance of feet in one The33 and one-half seconds at most.
feet ofsled was within a few the car when the it.defendants first saw

They only guesscould the toodirection it take. The timewould was
anythingfor cir-action,short but instinctive and action under such

cumstances “cannot be said to be careless unless the actor is shown
to be unfit to in emergency. Railroad,act” such an Collettev. 83

210,N. H. 217. also Railroad, ante, 176;See Morrison v. Morris v.
Railroad,,85 265, 272; Railroad,N. H. 83 N. 350,Johnson v. H. 364.

Edward Miller, who was familiar with the hill and the onsled which
the children coasting, gowere was the sledasked how far would “from
the mail box road.” He “Oh, verydown the answered: not far . . .

youAfter youleft the mail box go Mr.,wouldn’t farther than me to
the other lawyer there, Grady.” Considering arrange-the size and
ment of court-rooms, it is fair to thatassume this distance did not
exceed 30 feet.

The surface of the road hard-packedwas covered with itsnow, and
very slippery.was None of plaintiffs’ verythe witnesses testified

definitely as to the distance carwithin which a under such conditions
could be stopped. The traffic officer ex-asked,was in view of his
perience with the that ifday, twentyroad at anmiles hour a car with
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replied:feet. He “Istopped 60two-wheel brakes could be within
only other witness who testifiedit could be done.” Thedon’t think

“TwentyNugent. question,To thesubjecton the was Herbert W.
your Buick carroad,on with chainsday,miles an hour that that with

thirty answered,heyou stoppedon feet?” “Icould within[have]
say.”can’t

testimonyby succeedingwas somewhat modified hisThis answer
opiniontestimony come within the rule thatbut at no time did that

sufficiently justifydefinite toallegedto an fact must beevidence as
L­by probabilities. 'Esperanceoffindingthe of that fact a balance

cited.Sherburne, 103, 110,85 N. and casesv. H.
efficacy ofrelating chains,to theThe is true of the evidencesame

highway, and to the chancesto ran on thethe distance sleds sometimes
avoiding hypotheticalof certain conditions.a collision under

unnecessary to theIn the reached it is considerview of conclusion
prohibits coasting “in aapplicability 378, 12,of s. whichL.,P. c.

city,of or tovillage thickly portionin a a townhighway, or settled
dangerthe of travelers.”

granted.have beenThe for directed verdicts shouldmotions

Judgments thefor defendants.

All concurred.


