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gift wasdisclose, proposedthepleadingsthe thecontrary, so far as
trans­Such aupon donor’s death.intended to take themerely effect

Walker, 66v.gift inter vivos. Walkerinoperativeaction of course as ais
aH. It fails as testamen­Kittredge,N. H. v. 46 N. 57.390, 395; Craig

of wills.comply statutetary disposition it not with thebecause does
offor the estateIf, arguments,the oral counselas intimated at

questionsto themisapprehension asSusan Tobin have acted under a
superior court.thetransferred, application for relief be made tomust

savingsprotectdesigned merely toL., 261, 28,Since P. c. s. was
theunnecessary to decide whetherpaying deposits,banks in it is

Reder v.Seeapplies buildingstatute to and loan associations.also
Reder, App. Quarterly, 48.21, 24;228 9 Cornell LawIll.

discharged.Case
All concurred.

,Merrimack­
2,May 1933.

v.Charles Maltais Concord.
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fororally),Duncan(Mr.and Laurence I. DuncanUptonRobert W.
plaintiff.the

(Mr. AlexanderKelliherBlandin and RobertMurchie, Murchie &
for theorally), defendant.Murchie

throughMayinjured upon 12,1928plaintiffJ. The wasBranch,
by defendant inthecavingthe in of a ditch then under construction

ap-system. The ditch wasthe of an extension of its watercourse
one-half feet wide attop,feet at the andproximately three wide two

excavatingdeep.feet The wasbottom, and one-halfthe five and
thedigger shovel,or tractor and it wasby gasolinedone a trench

after the trenchduty to off the of the ditchplaintiff’s level bottom
by theplaintiff employedThe had beendigger had done its work.

days workingthe accident and haddefendant six or before beenseven
noquestion days.in for or three He received warn-on the ditch two

mighttheings regard dangeror in to the that ditch caveinstructions
anin, safeguards designed preventand no to such occurrence had

by the defendant.been installed
apositionThe defendant takes the that verdict should have been

no evidence offavor, (1) negli-directed in its because there was its
gence, conclusively appeared plaintiffit that the(2) because assumed

injuries resulted, (3) plaintiffthe risk from which because thehis was
guilty contributoryof negligence as a matter of law.

acquire understandingIn order to an adequate legal rightsof the
obligations parties helpfuland of the it towill be consider first the

claim plaintiffof the defendant that the assumed the beingrisk of in-
jured by the caving in of the walls of the ditch.

byIt plaintiffI. is contended the defendant that the admitted on
the knowledge dangerwitness stand of the mighthis that the ditch
cave in and that under the rule laid in Leclair,down Harlow v. 82
N. 506,H. he is by testimony.bound this The evidence does not

position.sustain plaintiffthis The asserted in his direct examination
that he anydid not danger“know there was from the banks of the
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anydeniedrepeatedlyin he knowl-ditch” and his cross-examination
in.may caveedge of that of a ditch Defend-the likelihood the walls

finally the alternative ofpresented him, however,ant’s counsel to
orhe on a cave-in thatadmitting possiblethat was the forlook-out

fencing withsafety.he he counseltook no care for his own While was
that hein an he lookedeffort to avoid this dilemma twice stated
might caveany danger in,around the ditchto see if there was that

he lookedupon immediatelyeach that aroundand occasion denied
purpose.for that

around tohe looked seeplaintiff’sIf from the statements that
could be drawnin,whether the to cave the conclusionlikelyditch was
anhe of occurrencethat and the likelihood suchappreciatedknew

Leclair,in Harlow v.dangers thereto,the rule statedand incident the
That rulecompel drawing of an inference.supra does not the such

“ unequivocal.”andapplies only testimony partyof a is clearwhen the
andare “inconsistent con-applicationIt has no his statementswhen

pe-case it wasflicting.” in thisUnder the circumstances disclosed
what wasculiarly theprovince jurythe of the to determinewithin
ofknowledge dangerthetestimony to hisrespectnet effect of his with

of a cave-in.
chargeableplaintiff wasestablished, however,If it that thewere

in, the con-cavewith of the fact that sometimesknowledge ditches
would notfrom that sourceinjuryclusion that he assumed all risk of

obviously anddanger it wasAgainsta of thisfollow as matter law.
so far asprotection,admittedly dutythe the defendant to furnishof

The was en-plaintiffdone, bythis the exercise of due care.could be
(Thompsonduty performed”to “presumetitled that had beenthis

knowl-had or constructiveBartlett, 174)v. 71 N. H. unless he actual
the absenceInperformance.inedge that there had a defaultbeen

onlyinclude thoseof knowledge, assumption of risk wouldsuch his
duty pro-ofof defendant’srisks a cave-in which remained after the

368, 376.N. Y.Company, 99performed.tection had been Pantzar v.
by the courtsproposition frequently“A enunciatedwhich has so been

does notafacie, servantthat, primaas to have become axiomatic is
ofexercise reasonableby theany may be obviatedassume risks which

894,ss. 1178.(2d ed.)S.,M. &part.” Labatt,care on the 3master’s
manyin casesof decisionprinciple underlyingthe basisThis has been

examples:may cited asin bejurisdiction, followingthis of thewhich
H. 59;N.Railroad, 751; v.Railway,Thomas v. N. H. Charrier73
Olgiati70;H.Railroad, 77 N.King 442; Cate v.Gardiner,v. 76 N. H.

81 N. H. 384.Company,v. Company, 399;N. v.80 H. Riordan
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danger of a inagainstof the cave-in wereguardingTwo methods
byditch, (2)of the andby by sloping the sidesdefendant, (1)use the

plaintiff neitherwas, course, to the thatbracing It of obviousthem.
placeat time and of the acci-adoptedhad theof these methods been

tonothing necessarilythe which leadsthere in evidencedent, but is
significancehave known theoughthe or tothe conclusion that knew

protection. Thenecessitythe forof indicated suchthe facts which
through ran,ditch iswhich the whichchanging character of the soil

spelled danger qual-have to ahereafter referred to and which should
“nothinghenothing because knew aboutobserver, him,ified meant to

plaintiffa the assumed the riskclaim that of lawsoil.” The as matter
the there-safeguard ditch,the walls ofof the failure todefendant’s

he“It cannot be said that assumedappears to untenable.fore, be
aperhaps properignoranthe of facts on whichrisk,the when was

277,Field,v. 157appreciation depended.”of the risk Breen Mass.
Labatt,290, 295 and 3cited;84 N. H. cases278; Kruger Company,v.

cited(2d s. also casesS., ed.)M. & 1190. See infra.
mayjurisdictionsin other whichhave not overlooked the casesWe

reached,here somethe conclusionthought to be inconsistent withbe
Company, (188v. N. Y.of the note to Citroneare collected inwhich

theywe do not think should339) 340, 358,in 19 L. A. but(N. S.)R.
be followed.

mightthe defendanthowever, upon whichevidence,ThereII. was
necessityof the for additionalchargeable knowledgefound withbe

the accident occurred. The recordprecautions pointat the where
pointreachingdistance before thisthat for adiscloses considerable

“kind of amarly sand” which wasthroughthe ditch had run “hard
change right whereclayey “started tothat the soilsubstance” but

sandy.more It was describedhappened”the and becameaccident
“sand, silt,mixed not soby superintendent as withthe defendant’s

way through.”thesand,It all allwasmuch silt as there had been ...
fine and small“sand, sand someAnother it aswitness described

throughor 40 feet this newgravel.” dug 30The ditch had aboutbeen
happened.material when the accident

accident,the after theinspected ditchplaintiff’sThe expert who
great possibility”“a thatthere wastestified that in kindsoil of this

superintendent testifiedthe the defendant’swalls would andin,cave
following Monday morning hethethat when onwork resumedwas

putand “would not men in theredid not like the of the sandlooks
bracing testimonyit.” From thiswithout orcuttingeither it down

by changethat reason of thethe drawnproperlymightconclusion be
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through which the ditch ran, physicalof the somein the character soil
byhave been taken theagainst a cave-in should defend-precautions

adopt safety ofto measures some kindant and that its failure was
277; BartolomeoField, 157 Mass. v.negligent. McKnight,Breen v.

Railway, Rep.14 564;v. Fed.242; Thompson Manuel v.178 Mass.
VanSteenburgh196; Thornton,v. N. L.Cumberland, 160;111Md. 58 J.

McCoy687; Company,v.Ward,Co.v. 90 Va. 104Minn.&c.R.Norfolk
Pa. St. 280.234; Railways,v. 237Smith

discharged dutyfullargues par­that it its inThe defendant this
charge experiencedof anby placing in workmanticular the work with

the ditchauthority topor make wider at the heto install braces if
supportin of thisany danger, position,there and uponfelt was relies

H. 294.Company,the of McLaine v. 71 N.case
notquestion foreman,in was a and theThe workman defendant’s

he “not have him forsuperintendent testified that would foreman for
competenthe himjob,” althoughthe considered forwhole this work.

plaintiff jury might properlythat theThe contends have found that
judgmentincompetent requiredman to exercise thethis was of one

itresponsibility, unnecessaryentrusted with such but iswho was for
upon point.to the evidence this Even if theus consider servant in

charge competent,of the were found to be thework defendant would
negligence.forresponsibilitynot relieved of hisbe

Company uponThe of McLaine v. which thecase defendant bases
In theargument point. dangerits is not in that case nothingwas

an ofmore than incident the work which servants of the defendant
employed perform.to It inherent in thewere was conduct of the

plaintiff’s and in that alone. It solelyfellow-servants arose from the
they their In themanner in which did work. case at bar the danger

the plaintiff’swas not inherent in the conduct of fellow-servants, but
from the nature of the material in which andarose with which he and

they required to In the McLainewere work. case “there nowas se­
plaintiff.”danger (Ib.cret unknown to the 295) Here the added

changedanger of a cave-in due to the in the character of the soil
athrough passingthe ditch was was secret dangerwhich unknown to

plaintiff, circumstances,the and under such theas defendant con­
of thebrief, principlein the McLainecedes its case offers no obstacle

recovery. present analogousThe case ratherto is to Blaisdell v.
497, plaintiffN. H. where the inCompany, moving75 material

blastingbyloosenedwhich had been encountered an unexploded
charge dynamite presence unsuspectedof whose was by him. Here

plaintiff doingthe in his work encountered material of dangerous in-
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presence of which was unknown to him. It was thethestability,
the theduty safeguard plaintiff againstof defendant tonon-delegable

chargeablelegally knowledgehence it is with thedanger andthis
had and the ofconsequencesshould have with hisits servantwhich

asprotective action due care demanded under thefailure to take such
VanSteenburgh 160; Elledgev. 58 N. J. L.Thornton,circumstances.

282; Jaques 482, 484; Storyv. 66 N. H.Railway, Company,100Cal.v.
368; Railroad,Charrier H.364, 59,N. H. v. 75 N. 63.Railroad,v. 70

support theory uponto another which aalso lendsThe evidence
super-might predicated.be The defendant’sfinding negligenceof

the ditch an hour thethat he visited about beforeintendent testified
and noticed that the character of thehappened, then materialaccident

he tookbeing changing some,”excavated “was thatin which it was
coming ditch,”that was out of the andnote of the sand“particular

charge keep eyeout everything,in “to look for histold the workman
he did this the foremanout for that becausethings,”peeled, watch

there, and he to make sure that the work-not wantedjob wasof the
following Thishis instructions. testifiedcharge was workmanman in

nobody gottold him to “look out hurt.”superintendentthat the
testimony might found that an of the de-it be officerFrom this

authority personofsuperior any engagedwas to thatfendant whose
give regardin to the manner into directionsundertookthein work

on; knowledgethat he had actualbe carriedoperations shouldwhich
workingunder which the men andconditions werechangingtheof

in heresulting danger,increase that failedof the butapprehensivewas
the adangerto meet increased of cave-precautionstake reasonableto

to him.have been obviousor shouldin which were
already that plain-been said the claim thewhat hasview ofInIII.

contributory negligence mayofguilty beof lawa matterastiff was
uponargument the asser-Defendant’s is basedof.disposedshortly

danger cavingthere of thewas aware was bank“plaintiffthethattion
it havethat “If he had watched he couldiscontentiontheandin,”

developing.” stated, the extent of theAs beforethe breakseen
determine, andjuryfor the to the evidenceknowledge wasplaintiff’s

dangerof in due to theignorance the increasecompletehisindicated
of accident. far due care on hispointat the Howin the soilchange

possiblekeep cave-in, obviouslyfor ahe watchthatrequiredpart
danger.he realized the Further-to whichextentupon thedepended

assumptionthe that informedsupportnotdoesthe evidencemore,
surely escapehave enabled him topart wouldon hiswatchfulness

testimony point of theon the is that defendant’sonlyTheinjury.
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mightsuperintendent “Q. in,If it did cave itwho testified as follows:
might might Q. is,and Thatany warning?be without A. It not.

workinga mightman in the able to see the break as it de-ditch be
veloped mightin and he not? A. A man in theseason to avoid it

generally always alwaysditch can see it. isn’t so? A. MostQ. That
if watching plainhe is circumstances it seems thatit.” Under such

question plaintiff’s adverselythe of the decideddue care cannot be
to Mm as a matter of law.

Judgment on the verdict.
All concurred.

,Hillsborough­
2,May 1933­ .

Boston & Maine Railroad
v.

Peterborough Railroad.


