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having ofdefendant, purchased property the value which theand the
ofto far in excess the no cause to com-paid,master finds be sum has

Furthermore, plaintiff buy-the master has found that the “isplain.
himselfbuyto for not ining cemetery, it,this if allowed and collusion

Holythe Cross Church.”with
findingsonThe evidence which the master his is not beforebased

findings appear completeto andcourt. Those be consistent.this
oferror in the denial the motion to recommit.No is discovered While

ground newlyon thefor a trial of discovered evidencea motion new
superiorto the (Jaques Chandler,court v.should be addressed 73

cited), the evidence referred to in the de-376, 381,N. H. and cases
proposed appearsmotion to immaterial.fendant’s be

Exceptions overruled.
All concurred.

,Hillsborough­
May 2, 1933.

Coté, byFrancis O. his next friend, v. Sears, Roebuck & Co.

Louis Coté v. Same.
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plaintiffs.for the(Mr. orally),Parker& FredericSullivan Sullivan

Langdell orally),(Mr. Ralph E.Wyman, Starr, WadleighBooth &
for the defendant.

for a and a directed verdictBranch, J. The motions nonsuit1.
the theproperly Upon jurywere evidence todenied. the submitted

1930, plaintiffthefollowing 10,Decemberfacts were findable.
purchasedthen at the defendant’sFrancis, boy years old,a twelve

cartridges.twenty-twoin ofstore a box caliber “short”Manchester
abelonging playmateLater in the he todaysame loaded a revolver

hisgunone of the insidecartridges,with and shoved loadedthese
pull cartridge ex-attemptedbelt. he to it out theThereafter when

shooting placetookploded inflicting injuries complained of. Thethe
cityin a vacant of A of the defendant’slot in the Manchester. rule

warnings orstore forbade of to Nothe sale ammunition minors.
purchase.given plaintiffinstructions were to the when he made the

cartridges boughtThe at store.defendant denied that the were its
fol-juryIn to the theproofthis state of the the court submitted

plaintiff’s agelowing youngissue: of to a man of“Is the sale shells
use,todangersand of theirintelligence warningwithout attendant

if there are to theirpropersuch and instructions asdangers, without
use, negligent thingif to do?” If therenecessary,are ainstructions

any inof the issue the caseinaccuracywas in this statement decisive
detrimentoperateit did not of the The likelihoodto the defendant.

explosives injuryin toplacedthat in of children resultthe hands will
mightthem or to bepersons negligencethird so that wellis obvious
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boyyeara old evencartridges to twelveofupon the salepredicated
Thiswarnings had been made.andgive instructionsattemptan toif

proof consideredif wereproposition, butlike a evidentseems self
athatabove referred toby the evidenceit furnishednecessary was

to-of ammunitionthe salestore forbadeof the defendant’srule
managerlocal thattestimony of the defendant’sby theminors; and

heyouammunition can’t tell what“becausenot havea minor should
that aexpecttothat it is “reasonableit”; andgoing to do withis

discharge a revolvermay accidentallyboyyearand a hah oldtwelve
companion.”or aeither himselfand hurt

of ... aread that a matter lawwe “asIn the defendant’s brief
boy plaintiff’sa in theassumingin thatjustifiedmerchant would be

knowledge of theiracartridges, would havepurchasedposition, who
negativeThe of this statement wouldproperproperties and use.”

andhandling judgment,of firearms skilltruth. In thenearer thebe
knowledgesafety important merequiteof as asexperience are factors

boys years old havethat twelveand it cannot be assumeddangerof
qualifications.these

placingfound for the cart-might be at faultthe defendantSince
warningsif and instructionsplaintiff evenridges in the hands of the

testimonyplaintiff’sthat the ownargumentgiven,had thebeen
cognizant of all that de-fully“that heno for wasroom doubtleaves

wholly in-him,”failure to tell would bechargedare withfendants
in It should befounded in fact and law.if otherwise wellconclusive

misconcep-argumentthis involves twopointed out, however, that
in fact.and has no sound basisto the lawtions as

inerroneously that the rule laid downassumesThe defendant
party by506, to the effect that a is boundLeclair, N. H.Harlow v. 82

conflictingrequires that all the assertionstestimony court,inhis
boy inyeara oldmay elicit from twelveexperienced counselwhich

particulara time shall be taken as conclus-regard knowledgeto athis
him are statedestablishing most unfavorable to whichively the facts

principle.for noof Harlow v. Leclair stands suchtherein. The case
years”“a man of mature was assumedThat had to whocase do with

andintelligence” testimonyand “clear“averageto whose washave
personsappliesthere enunciated to suchunequivocal.” The rule

of immaturetestimony. applicationIt has no to childrenand to such
testimony qualifica-in andmentality equivocationsaboundswhose

tions.
argument the defendant refers to numerous state-supportIn of its

plaintiffthe read todepositionin the of which werements contained
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theoryupon thethereinjurythe “as evidence of the facts” stated
seemsThe defendantparty.”of atheythat were “the admissions

party hasadetermining whetherpurposeto ofassume that for the
deposi-511)supra,Leclair,(Harlowout of court” v.“sworn himself

establishingconclusivelyastions taken trial are to be takenbefore
law.not theThis istherein.anythe truth of admissions contained

depositionhistestifies,deponent in court andpresentWhen the is
substan-“incompetent asIttestimony.as isbecomes inadmissible

75; Phoenix73,H.Bickford,72 N.tive Co.v.evidence.” &c.Profile
366;N. H.Barron, 38Hayward v.Clark, 164;&c. Co. v. N. H.58

depositiontheory of the515. TheClough Bowman, 504,v. 15 N. H.
used if“never to bedepositionthat a wasalwaysstatutes has been

Hay-party.”by oppositetheproducedthe witness in court...were
ofbelong to the “classDepositionsward v. Barron, supra, 370.
is412) which410,H.secondary (Taylor Thomas,evidence” 77 N.v.

deponent is nottestimony of theonlyadmissible when the viva voce
Hayward supra.Barron,available. v.

(1) asmay be useddepositiondeponent testifies,When the his
adeponent party,isevidence of thecontradictions, (2)and when

(Profileadmissions, &c.as evidence of orextra-judicial declarations
gaintheyClark, supra) butBickford, supra;Co. v. Co.v.Phoenix &c.
Itdepositions. isno asdignityadded because of their character

proved bywereheld to declarationsbe “immaterial whether such
signeddefendant’stestimony byoral one or thethem,of who heard

of Harlow v. Le­in The ruledeposition.”statement the form of a
byor fallgenerally “standclair, supra, partyis in a musteffect that
arepartiessuggestedhis thattestimony,”own but it has never been
ordeclarationsirrevocably extra-judicialbybound the force of their

admissions.
plain-reading of theFinally impartialit anshould be stated that
reallyhefartestimonytiff’s much for doubt as to howleaves room

par-revolver,of acomprehended dangersthe the useincident to
prematureorticularly regard possibilityin to of an accidentalthe

oftotal lackhisdischarge, while at the same time it demonstrates
weapon.aexperience, judgmentskill and in the use of such

argu-plaintiff’sThe of theexceptionsdefendant’s to the allowance
chargement to theand remain to be considered.

policea officerby2. The the defendant wasfirst witness called
shooting of theinvestigatedof theManchester who testified that he

heboy possession gun cartridges,and took of and whichCote the
Hedisposed by throwinglater of them into the Merrimack river.
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shooting trial,at time of thethat at the time of the and thetestified
Hillsboroughforplaintiff’s Sullivan, countyMr. wascounsel, solicitor

county. thereupon the differenceinquired, “What isMr. Sullivan
may beif the court follows: “ItCountyI am Solicitor?” ruled asand

jury paythe will no attention to that.”record;stricken out of the
ruling to thetaken and no further referenceexceptionNo was to this

testimony. previousAmatter in the witness had testifiedappears
signed deposition Countythat he a at “the Solicitor’s office.”

argument jury,in to theCommenting proceedingson these his
partplaintiff’s you anything myhear on brother’ssaid,counsel “Did

caughthe an actfollowing no, down,of talk? Oh sat inthat line
unworthygentleman profession.”of in theirbecomingnot a and men

thatobjectedTo this the defendant and the court orderedargument
“Youthen continued:exceptionan noted. Plaintiff’s counselbe

to thisaway againthat and never refer it untilsaw them slink from
morning.”

mayarguedIt that of the order that beis now in view court’s “it
permissive“further of excludedstricken out of the use therecord,”

case,is taken. In thispositionmaterial error.” This not wellis
147, callingas in 84 the attentionLajoie,v. N. H. “counsel wasState

pieceof the to a to an incident the trial.”jury testimony,not of but of
capital wayThe of counsel to make in outattempt defendant’s some

policeplaintiff’sof the connection of counsel with the investi­official
gation attempt bythe of ascase, disapprovalof the this the court

by ruling and the con­subsequentindicated its somewhat indefinite
duct of defendant’s were all trans­the counsel occurrences which

and inpired presence jury regard argumentin the of the to which
improper. Lajoie, supra.was the of thelanguagenot State v. From

argument quoted mayit be inferred that defendant’s counselabove
previously privilege. mayhad availed of this itAlthoughhimself

jury coming verdict,have been of to the in to a justscant assistance
plaintiff’s justified replying pro­counsel was in to references histo

obviously compli­todesignedfessional conduct which were not be
mentary helpful being'per­to him or to client.his Some comment

inlanguage objectionable.the notmissible, legallyused was itself
testimony3. There was that the in theclerks defendant’s store

salary.”worked Subjecton “commission and to the defendant’s
exception plaintiff’s permitted arguecounsel was to as follows: “These

pay dependsfellows their at end of thecommission;work on the week
pretty theyon Perhaps somethingmuch what sell. that has to do
with selling ammunition a even ofboy, companyto if the rule the
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to thisobjectionNoyoungsters.” validsays they not sell toshall
tonone occurs us.andsuggested by the defendantargument has been

the com-withinperson shall,“noprovide that4. The statutes
or otherpistolcannon, gun,discharge anypact part town,of a fire or

” questionscontrovertedof theL., 378,. P. c. s. 6. Onefirearms . ..
discharged with-questionin wasat the trial was whether the revolver

in-The courtcity of Manchester.compact part”in “the of the
“ meanspart’ in this statute‘Compactjurystructed the as follows:

vicinity as tosurroundingthecityof the inpartsuch so inhabited
discharged wherehave firearmsdangerous publicrender it to the to

thehaving in mindyou determine,toused. that it will forSo be
the sizehappened,place boy at the time the accidentwhere the was

herevicinity describedsurrounding asshell,of the and therevolver
determineby you, andin viewedevidence,court in the and also as

compact partIf acity or not.compact partwhether a of thethis is
apply. Ifshortly willgive youcity, principleof the the of law I will

im-statutory regulation becomescompact part city,not a of the this
instruc-foregoingTo thepresentmaterial and is not in this case.”
exceptsalso“The defendantexceptedtion the defendant as follows:

thethe to considerpermits juryto the instruction of the Court which
toquestion asfixing on the(sic)size of and inthe revolver shells

of the towncompact partof the in thewhether the use revolver was
or not.”

of thedefinitionexceptions havingNo taken to the court’sbeen
of the trialunquestioned law“compact part”term it became the

surroundingthecitythat the inhabited inpartit means a of “so
dis-public to have firearmsvicinity dangerousrender it to theas to

localityacharged Obviously definitionused.” under thiswhere
of adischargedangerous themight be “so inhabited” as to render

“ ” offiringthe of a revolver smallhigh poweredcannon or a rifle when
public.dangerno to thequestioncaliber like the one in would cause

dangera whichdischarge particular weaponof a createdWhether the
each case be adesigned guard againstthe to would instatute was

regardin toquestion correct,If the definitionof fact. court’s was
no can found with the subse-express opinion,which we no fault be

say thequent leaving juryin it to the to whetheraction of the court
to rendershooting placevacant lot the took so inhabited aswhere was

Ifdischarge question.indangerous publicto the a of the revolver
excep-argued,questionsthe defendant had to raise the nowwished

tion the of the statute.should have taken to court’s constructionbeen
Thisexception unavailing purpose.The it take for thatwhich did is
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argu-the otherto considerunnecessary for usitrendersconclusion
conclusively demonstratesthe evidence(1) thatplaintiff,of thements

acci-of theat the timehe didnot know what“didplaintiffthethat
thanprobableit morenot that wascould findjuryaand thatdent,

the mean-the revolver withindischargedfired orplaintiffthethatnot
not toof the wasstatutepurposethat the(2)statute,”ing of the

firearms, butdischarge ofdanger thefromagainstpublictheprotect
“ and ex-offor the sake disturbancethings donecertainpreventto

viola-(3) that386, 387, andH.Kerr, 85 N.Honnon v.citement.”
not causal.proved,if wasstatute,of thetion

remaining ex-given the defendant’stohas beenconsiderationNo
waived.to beare understoodargued andnothave beenceptions which

the verdict.Judgment on
A11concurred.

,Hillsborough­
2,May 1933­ .

Messrop Varjabedian.Wasyl Golej, Adm’r v.

Golej, by next v.his Same.Andrew friend


