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,Rockingham­
6,June 1933­ .

Richards v.Maud Ernest Richards.

ClevelandGertrude v. Same.

(Mr.Batchelder & Wheeler Wheeler theorally), plaintiffs.for

(Mr.Timothy MyerF. O’Connor and Saidel fororally), theSaidel
defendant.

Marble, J. The law of governs rightsMassachusetts of thethe
parties. Morse,Cole v. 85 N. 214; Chamberlin,H. Lee 84 N. H.v.
182. And it recoveryis conceded that there can thebe no under law
of that jurisdiction unless the grossly negligent.defendant was

plaintiffs’ proveThe followingevidence tended to the facts.
The driving plaintiffsdefendant thewas Exeter in statefrom this
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sister-in-law, Mrs.requestat the of hisMassachusetts,Haverhill,to
FordaHis car wasin the named action.firstRichards, plaintiff

right, andat hissitting on the front seatRichards wassedan. Mrs.
descend-They weresitting directly behind him.Cleveland wasMrs.

theMassachusetts, whenMerrimack,called,so inhill,ing Sanders
striking a fence andright,theoff the cement road towardcar ran

tipping over.pole andtelegraph
watching“I had beenthus the accident:describesRichardsMrs.

timejust thatdoes, aboutway generallyas one butthethe road all
Iday,that so wasn’tparticularly tiredI wasresting,I becausewas

Clevelandknew Mrs.and the first Iwatching just then,roadthe
carsaw theat the road andglancedshe Idid,andscreamed when

andglanced atroad. I then Ernestleaving [the'defendant]thewas
looking thatcar,theat oflookingturned out the leftheadsaw his

way.”lookinghe thatand was stillway, and then I screamed
“didn’tdefendantdeclared that theshecross-examinationOn

as the carlooking the left”but tochange position”his “was still
right”the and turned over.“towent off

saynotalong, I wouldridingtestified: “We wereClevelandMrs.
prettyofhills, kindlooking off the it wasall,at and I was acrossfast

hollered,Ileaving road, andthere, and I noticed we thethrough were
in a short time after-you are and‘Ernest, going’I look wheresaid,

anythingI didn’t know else.”crashed.wards we
“takingdefendant, histheit could found thatthis evidence beOn

Meeneyin(to quote language of courteyes road” the thefrom the
where he was“to seeDoyle, 218, 220),Mass. did not look backv. 276

the fenceright struck”his automobile to its andgoing before veered
pole.telegraphand

wasTherehighway was unobstructed and free from traffic.The
happenedthe The accidentnothing to defendant off the road.crowd

gain-car washill,of and that thethe foot the the defendant knewnear
had beenspeed point.that He stated that Mrs. Clevelanding at

yearsriding particular hill himdown that with some“scared” when
before.

rule,the of circumstances”Massachusetts “this combinationUnder
to aclearly support finding gross negligencesufficient a ofwas —“of

circumspectionamount thanshockingly smaller of watchfulness and
Meeneyrequired person ordinary prudence.”of a ofthe circumstances

supra. Keating,To the same 271 Mass.Doyle, effect, Kirbyv. see v.
Flint, 282 Mass.390; 360; Boland,281 v.Caldbeck v. Mass. Connors

518.
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“Contributory negligenceMassachusetts, state,In in this in allas
for or affirmativeinjuries person propertyactions to an defenceis

resting excep­with the burden on the and with raredefendant, . ..
presents McKeown,an for jury.”tions issue of fact the O’Connellv.

432, Indeed, commonwealth,270 Mass. under that435. the law of
only safety entirelyit passengeris where a has to theentrusted his

recovery precluded.that Oppenheim Barkin,driver is v. 262 Mass.
and281, cases No such here.cited. situation existed

The properlymotions for and directed denied.nonsuits verdicts were
The requested jury theydefendant the court to the that ifinstruct

were an accident,”satisfied “that it was theirunavoidable verdict
must be in his question appearfavor. This to havedoes not been
definitely raised at the trial. The for nonsuits and directedmotions

expresslyverdicts were to upon ground plain-stated be the that the
had gross negligence.tiffs not sustained burden of provingtheir But

in no event any complain.has the defendant tocause
The court jury partinstructed the in “. . . in order foras follows:

hands,Mrs. given yourRichards and Mrs. Cleveland to verdict atbe a
they satisfy you by appear youmust first itevidence that makes to

probablemore guiltythan otherwise that the of grossdefendant was
negligence in inthe manner which he the caroperatingwas at the
time of the accident, by grossand further of negli-that reason that
gence, their injuries resulted . . .

plaintiffs you probabilities“If the ofbyhave satisfied a balance
that the guilty ordinary yourdefendant was of negligence only, ver-
dict must for the plaintiffs satisfybe defendant. If the have failed to
you that guilty gross yourthe defendant negligence,was of verdict

be for themust defendant.”
sufficientlyThese request.instructions covered the Moulton v.

Langley, 82 N. H. 555.
The defendant also the therequested jurycourt to that ifinstruct

werethey satisfied on the evidence that the shout or screamsudden
of guesteither the a emergency,so startled driver as to create sudden
causing him to the left, guiltylook toward he not found ofcould be
negligence for ifdoing wrong thingso even it was the to do, “since

recognizethe law does not such an judgmenterror or mistake in as
negligence, simple or ingross, such a situation.”

This request emergenciesdid not define the toapplicablelaw with
anything accuracy.like substantial

“It is true that one compelledallowance must be made for to act
immediately, opportunity deliberation, uponwithout for a sudden
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necessarilyhe is excusednot thatthis does meanemergency. But
judgedhis conduct is tosimplyof that beany judgment,error butfor

aaction Whilethe need of immediate ...exigencyandview ofthein
Con-may yet prudent (Kane v. Worcesterthough bechoice, mistaken,

bydetermined201),182 this must beMass.Railway,solidated Street
63,210 67.Lemay Mass.by Railway,the court.” v.and notjurythe
to thesubject sufficiently favorableon weretheThe instructions

defendant.
following re-the of theexcepted to denialfurtherThe defendant

the leftyou ‘looking“I instruct that towardinstructions:quest for
simple gross.or Cir-of eithernegligencenot and itselfor is inback’

no com-may not There isdriving may justifyor it.ofcumstances
Hampshire Massachusetts,or inin Newlaw,under the eitherpulsion

anyunder and all situations.”‘straight ahead’a to lookupon driver
charged jurythethe court as follows:defining grossnegligence,After

you any,negligence,of if find there wasdetermining degreethe“In
thedefendant, you dangerconsider involvedthe of the shouldparton

on at the time of the ac-along partiesa road the weredriving asin such
road,the condition of thespeed they traveling,werecident, the rate of

by theand measure his actroad, conditions,of the the trafficthe width
matters,in andyour knowledge experienceand suchofapplication

grossly .negligent.conduct . .say if under the circumstances his was
you takealso,the conduct of the defendant shouldconsidering“In

fromsurprise resultingof exclamationsthe elementinto consideration
any,if there was and whetherpassengers, youthe of the findparton

to thejudgmentnot his acts and and contributeor that would affect
determininginmayYou take that into consideration bothaccident.

gross negligence part,of on the defendant’s well as thefinding asthe
plaintiffs.”contributory negligence of the

notjurythe could have failed to under-From these instructions
looking away fromthe of the defendant in thestand that conduct

a ofnegligence law,not as matter but was to beroad did constitute
light surroundingtested in the of the circumstances.

adopt languagenot obliged specificThe to thepresiding justice was
request long jury properly respectof the so as the instructed withwere

Colby Lee,H. v.subject-matter. Cantin, 489, 493;to its v. 85 N.Salvas
McCarthy Souther, 29, 34,N.H. and303, 307;83 N. H. v. 83 cases cited.

exceptionsThe other are to waived.understood be

Judgments on the verdicts.
All concurred.


