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1933.)29,June

Railroad.v. CentralG. Chatman MaineWalter

Jacobs, (by plaintiff.Bernard brief and for theorally),

(byA. brief and for the defendant.Irving Hinkley, orally),

verdictof a directedBranch, supportJ. 1. In its motion for
ofnopositions,the two there was evidence(a)defendant takes that

con-ofnegligence, plaintiff’s assumptionits that risk was(b)and the
clusively positionsestablished. Neither of can be maintained.these

de-by the(a) August plaintiff employedUpon 9, 1930, the was
inspector operatingfendant a car a machineinjuredas and was while

de-in thejointer commonly planer,”known as a and called a “buzz
operatorexperiencedcar anshopfendant’s at Lancaster. He was
him wasof such machines no of to warn or instructand claim failure

plankpiecea ofhappenedadvanced at the trial. The accident when
he his leftplaning suddenlywhich was “kicked back” and caused

hand to in of the machine.revolvingcome contact with the knives
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planer typethat a of beplaintiff’s expertThe testified this should
aspeed of 4000 revolutions minute and thatinstalled so to run at aas

operationfor the safe of a belt drivenspeedthis is the minimum
“drops approximately 1800machine; speedthe down tothat when

longer strikes,the knife noperor 2000 minute . . . cuts butrevolutions
piece being finished,ofand when it it throws the wood that’sstrikes

gistfrom it came.” The of thein the direction whichbackwards
expert’s testimony speed pera of 4000 revolutions minutewas that

aprovided, in order to allowplaner runningwhen the idle should beis
speedinmargin safetyof for variations under load abovesufficient

to 2000speeds”the “critical of 1800 revolutions.
yearmade a and half after theplaner questionof the in aTests
only pertospeededaccident indicated that it was 2850 revolutions

speedin the of the steamMoreover,minute. considerable variations
expectable engineengine by it driven were because thiswhich was

feetpipe approximatelya line 386was located at the end of steam
a of intermediatelong, upon which were installed considerable number

If it wereleading plant.to other machines in the defendant’soutlets
question speedto at a con-planerfound that the in was installed run

asiderably per minute,minimum ofbelow the safe 4000 revolutions
innegligent respectdefendant this wouldconclusion that the was

clearly permissible.be
made aargues, however,The that the results of testsdefendant

year no forand a half after the accident furnished substantial basis
sayfinding. argumenta In to it is sufficient to thatsuch answer this

pointquestionthe evidence of somewhat removed inwhether events
may in deter-question juryof time from the occurrence in assist the

for tomining principal presiding justicethe issue is one of fact the
ordinarilyupon questionsdecide and are notthat his conclusions such

Dixon, 386, 397;here. v. 74 N. H. Mason v.reviewable Curtice
304; Dig. mayH.Railway, 300, Hening,79 N. H. N. 586. It be

pointed out, testimonythat there to the effect that thehowever, was
substantially theconditions under which these tests were made were

accident;at of that theprevailedsame as those which the time the
objection appearedevidence went in and that the defendantwithout

by introducingprobative experimentsto concede the value of such
by expertsevidence of other made at a latertests its own still time.

The contention that the evidence was insufficient todefendant’s
finding planera ofspeedsustain that the the caused or contributed to

injury plaintiff plaintiffthe of the Theis without merit. testified
sharp drop pressurethat there a in the from 65 to 35was steam
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immediatelyhepounds shopin the car which observedengineat the
causedrop would.after There evidence that such aaccident. wasthe

cor-could beenginea of the conditionspeedloss beforeconsiderable
de-correspondinggovernor,of the and that abyrected the action

exactlyproducetospeed planerof the was calculatedcrease in the
the followed.result which

to theanswerforegoing indicate the(b) The considerations also
from whichthe riskplaintiffclaim of the defendant that the assumed
not assumehis It is axiomatic that a servant doesinjury resulted.

any caremight by the of reasonablewhich be obviated exerciserisks
knowledge of theon part, chargeablethe he is withmaster’s unless

(2d ed.)perform duty. M. & S.Labatt,failure to this 3master’s
There1178;ss. v. 211 and cited.894, Concord,ante,Maltais cases

had reasonplaintiffis no in the the knew orsuggestion record that
cannot bespeed planer and, therefore,to actual of the itknow of the
to the im­said, law,a matter of he the incidentas that assumed risk

proper of theinstallation machine.
counselDuring expert witness, plaintiff’s2. the examination of an

propounded askedhypothetical questiona in which the witness was
being operated powerto “sud-planerassume that while the was the

denly dropped planer up.” Objectionthat it toso caused the slow
in thehaving uponmade the that “there no evidencegroundbeen is

theplaner question uponcase up”that the slowed the was admitted
morningagreement plaintiff’s “supplyof that he would in thecounsel

effect fromcutting pressure][theevidence to the of downas steam
supplied65 This andpounds.” subsequentlyto 35 evidence was

questionto of theexception hypothetical•defendant’s the admission
therefore, be overruled.must,

itproduced piece plank3. at trial a of whichThe defendant the
timeupon plaintiff workingclaimed one the at thewas the which was

plaintiffof the accident. The denied that this so and consider­was
able of certaintestimony significancewas introduced as to the
diagonal ofnear one of courseDuringmarks end this exhibit. the

plaintiff’shis argument jury,to the counsel that the defendantstated
startingto made theyclaimed these marks have been “when were

plankthe on to the and continued as follows: “Mr. Whit-­knives”
theif that done in that that timeyou waycomb tells that had been at

so; thatcut come on end. Of course must bewould have the that
veryaapparent. planermust A fromperfectlybe buzz doesn’t start

quarterssmall here to a half or three of inch,distance an Gentlemen.”
The ifproceedings place: Hinkley:took Nowfollowing then “Mr.
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putifyour plankHonor testified that a wasplease, Mr. Whitcomb
youplaner put straight juston the and on that that’s whatto not

any Mr.get. testify thing.He towould Mr. Jacobs: didn’t such
toHinkley: exceptionIf I anthe statement is to stand wantallowed

exception.”it. NoteThe Court: the
the WhitcombAn examination of the record indicates that witness

plankof theopinionit if mark near the endgivedid his that theas
knife the cutagainstthat the“had been made when was shoved first

ofedge argumenthave the of it.” Thestraightwould been across
witness,plaintiff’s was, therefore, proper, although the samecounsel

put straightupon plankif the were notcross-examination, stated that
straighton of oneplaner gougethe a “insteaddiagonalit would cause

across.”
thecounsel madeargues, however, “plaintiff’sDefendant now that

testifynot to the recordsdirect statement that the witness did what
tohe did now seekstestify words,show In other defendantto.”

thebring exception of counsel thatplaintiff’swithin its the assertion
thelanguage ofany thing.”to Thetestifywitness “did not such
thisnothardly construction,record will bear this we need laborbut

havefor “Youpoint, jurythe trial court instructed the as follows:
you alone,testimony witnesses,heard the of and for andyou,the it is

of thatsay testimony your-to what recollectionTakingthat was.
testimony you considering proba-theweigh carefully,it andshould

thebilities, likely to happened,what was more have determine what
any of counsel.facts are.” This instruction misstatementscured

ante,Carr v. and cited.Orrill, 226 cases

Judgment on the verdict.

didWoodbury, J. not sit: the others concurred.


