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only upon findingto a ais entitled verdictshort, defendantIn the
protect plaintiffthe and that thenot undertake tothe didthat bank

oughtunderstood or to have under-gave release,he theplaintiff, when
the case.wasstood that such

trial.New

All concurred.

,Carroll­
7, 1933­Nov. .

Bridgham Effingham.George v.D.
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HollisDemond, Sulloway (Mr.& FranklinWoodworth, Rogers
plaintiff.for theorally),

Conrad E. and for the defendant.(by orally),Snow brief

topetitiona for leavePeaslee, procedure uponC. J. The correct
89, s.injuries by highway (P. L.,file a claim for a c.defectivecaused

is10) Derry, 405, petitionwas stated in 71 406. TheOwenv. N. H.
ordinarily conclusively appearsnot from theto unless “itbe denied

petition plaintiffadmitted or of the that the hasallegationsfacts the
and casesagainstcan have no the defendants.” Latervalid claim
have PrichardKnight Haverhill, 487;followed this v. N. H.rule. 77
v. v.Boscawen, 131; Rye Durham, 51;78 H. v. N. H. WatkinsN. 79
Railroad, 80 N. H. 468.
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plaintiff presentedthat the aIn instance it is evidentpresentthe
liability.of claim offor the soundness hisfairly argumentsustainable

petition himallegations of the showednor theNeither admitted facts
circumstances thematter of law. Under suchright,to be aswithout
partiesthe went to aapparentlyButpetition granted.should be

responsibilityof thelegal questionthebearing upontrial of the facts
question. objec-Nohighwayof inof the for the condition thetown

finding havingofprocedure, and a factshavingtion made to thisbeen
sufficiencythe of thepetition,for a denial of thebeen made the basis

non-liability considered here.rulingthe of has beenfindings to sustain
courthearing superiorthe in the was thatpresentedThe defence at

exemptthe that the town washighway had so far become state-aided
The reads: “Townsliability 1931,from under Laws c. 122. statute

damages happening upon state roads with-shall not be liable for such
in their which areborders, upon highwaystheir within bordersnor

by byin the state orrepaired partconstructed or in whole or state
repairs beingareaid, processwhile is in or suchsuch construction

made, nor thereafter.”
justice fullythe do not detailby presidingWhile the statedfacts

just way making highwayin of thewhat had or had not been done the
place road, enough appearsat the toof accident a state aided show

conclusively appear high-that it did the not anot locus was still town
way, subject accompanying liabilityto control fortown and with the

injuriesaccidental to travelers.
The fact that the road “for the ex-selectmen had “selected” this

penditure joint money”of fund not show that the whole roaddoes
had designatedbeen aid, byfor state even the town. Much less does
it highwayshow the concurrent action of the and thetown state com-
missioner, required by L., 84,as the P. c. s. There isstatute. 24.
no finding that the of the haddetermination selectmen even been
communicated to theauthority. Apparently applicationsthe state
for state aid were limited to the of the road suchportions funds would
be sufficient to improve each Theyear. application for state aid is
an annual finding application byaffair. The that the made the town
in 1931 stated that “the thereinlocation set forth was continuous
with that of previousthe year,” quite clearly implies that the applica-
tion specificrelated to a part road, length.of the and not to its entire
There is no suggestion in the findings part designatedthat the in-so

placecluded the of accident.
The finding that “it up presentis fair to assume that to the time it

has been the intention of improvementthe selectmen to continue the
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theand of this road betweenreconstruction until the whole stretch
upontermini mentioned has been the statuscompleted,” has no effect

of thatportion they merelythat of the road as to entertainedwhich
alreadyAspurpose. noted, Applica-state an affair.aid is annual

thepredicatedtion therefor must be a town to raiseupon vote of the
required part of the joint fund. 20. With certainL., 84,P. c. s.
provisos important here, only appro-ansupplementingnot it is as

Maypriation made and tocertified the state beforecommissioner
granted.state aid futurefirst that can be done inbe Ih. What will

years upon that actiondepends byfuture action the town. Until
taken, power designationhas been the no futureselectmen have as to

of to ishighways be relation theretoimproved, and their intention in
upon the ofimmaterial the of aissue status road.

ruling Bel­exceptedThe to in Grace v.uponis based the decision
H. lia­mont, 112, exemption78 N. fromwherein it was held that the

althoughbility applied to valley road,the whole of the Merrimack
the state had not expended any money placeat the of the accident.
But, pointed Franklin, 240,as out in 78 the decisionMiner v. N. H.
in the earlier “putcase to a had under staterelated road which been

theby legislativecontrol legislature.” Ib. The of such242. details
action were not forthgiven eases, fullyin either of arethose but set
in theOpinion 1907,the Justices, 606,the H. 609. In608,77 N.of
legislature governor designate fordirected the and council to state
improvement highwaya from line to Lakethe stateMassachusetts

en­Winnipesaukee. 1907, legislatureInLaws c. 139. 1909 the
the thedesignatedacted that byroute should extend over the road

governor 1909,and the 155.council under act of 1907. Laws c.
It as to lan-road,was so and that thedesignated apart,this set

guage inused wasBelmont, supra,Grace v. was That itemployed.
not partsintended that apply roads,it should to the whole of town
of which had bybecome action of the townstate-aided the concurrent
and state, was Thedefinitely Franklin, supra.decided in Miner v.
decision in the grantedalthoughlatter was that had beencase state aid
“for expenditure Hillupon road,” money expended,the and the was so
nevertheless the parts improved,that soof road which had not been
and for the improvement providedof jointwhich no fund had been
or applied offor, cityremained a safe conditionhighway, for the

citywhich the was accountable theunder statute.
The argument that the com-the town is not liable because state

powermissioner had theplaceto direct the ofwhat should be done at
accident is based upon powera of Thatmisinterpretation the facts.
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action of the state andprecedent concurrenttheupondependentis
specificallythe fund is limitedexpenditure jointofThethe town.

highways84, only24. as to “main-L., c. s. It isP.to use.such
appropriatedin themoneyor with frompart,in wholetained, either

he of As83, powers. has direction.L., 7)c. thattreasury” (P.state
ac-necessaryfound to show that thethe facts failout,pointedbefore

part of the road state-aided.to make thistakenhadtion been
of theargument from the reenactment statuteThe defendant’s

v.put bybeen it the court in Graceuponhada constructionafter
interpretationthe of thefurther same stat-overlooksBelmont, supra,

im-Franklin, supra. meaningIf the the defendantv.in Minerute
thepermissibledecision were conclusion fromaputes to the earlier

decision,no it thatused, had there been later is clearlanguage there
can the courtof the case made when has saidbeapplicationno such

the thatcase, reenacted,decided before statute wasalsoin a later
of ofapply partswhole town roadsdoes not to theGrace v. Belmont

by concurrent action of thestate-aided the statehave becomewhich
town.and

(Laws 54, 6)s.1903,construed c. was amendedthusThe statute
(Laws 1915, 48,decided c. s. 2).were As thusthese casesbefore

in thechangewithout revision of 1925it was reenactedamended
again (Laws 1).in c.1931, 122,s. and amended 1931 s.(P. 89, 4)c.L.,

change made in that ofany partof these instances wasin noneBut
here.involvedthe section

of thehaving been reenacted after both above citedThe statute
exemptiondecided, liabilitythe law that from isthewere iscases

highway awaytown control the has been takengiven only when over
upon applicationofgrantthat a aid of the townlimited, and stateor

highwayto as to theliability only portionsas the of whichaffects its
or as least official actiongranted, those to which at someaid is so

grant has taken.seeking beenthe
underlying is for ofthought which the foundation each thoseThe

case, v. 215Burroughs,for the earlier federal Hanoverdecisions, and
817, statutory immunity giventhat is con­is the becauseRep.Fed.

or in Thetown, part.taken from the in wholetrol has eitherbeen
superiorin in as­in the conclusion reached the court lies theerror

inthat control had limited this instance.sumption town been
within a third of a milehappenednow stated that the accidentIt is

legalofof end state-aid This does not alter thethe construction.
liabilityexemptionthe The fine ends andaspects of case. where

at point designation Beyondthebegins exists where state-aid ends.
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greatistherefromliability, the distancepoint there is whetherthat
that state-aidthe fact240,N. H.Franklin, 78In Miner v.or small.

fromhundred feeteightpointat aupon the roadexpendedhad been
responsibility.city fromthedid not relieveplacethe of accident

non-liabilitytheconclusivelynot establishfound doSince the facts
Prichardpetition.deny plaintiff’serror to thetown, it wasof the

131.Boscawen,78 N. H.v.

sustained.Exceptions

All concurred.

Belknap­ ,
7,Nov. 1933­ .

Sakansky a.&v. Robert WeinIsaac & a.


