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Hillsborough­ ,
7,Nov. 1933­ .

Rand, Commissioner,Willard D. Bank
v.

SavingsMerrimack River Bank.

McLane, Davis (Mr.& Carleton plaintiff.Carleton for theorally),

Marble, J. The power of superior grant plaintiff’sthe court theto
petition depends partin upon whether the in wind-bank commissioner
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c.L.,ofprovisionsunder the P.banking of an insolventup affairsthe
actsan administrative officialwhoseorthat courtofficer ofan268, is

Ifin instances.except enumeratedcontrolexempt judicialare from
receiver, subjecthe is to the ordersof aessentially thatpositionhis is

68; v.Dow, 58,85 N. H. Eastmanv.(Rockwellequityofof a court
of itssuperior court in the exerciseand the421),N.Bank, 58 H.

themoney, providedhim to borrowmay authorizechancery powers
fromreceivership propertythepreserve“tothe loan isobject of

45.(2d ed.),Smith on s.Tardy’s Receivers1damage, or loss.”waste,
con-providedoes not for all theLaws268 of the PublicChapter
118.v. Company,States 85 N. H.Unitedliquidation.oftingencies

it162 of thechapterof Public Statutes whichequally trueThis was
623;Company, 621,v. H.69 N.Bank Commissionerssupersedes.

insolvency act70 N. H. 536. TheCompany,v.Bank Commissioners
liquidationthe of havegoverning banks(P. and the statute401)c.L.,

a complete systemto form of insol-togetherconstruedalways been
Company, 85 118, 119,N. H. and casesv.vency law. United States

incomplete invari-has been the courts havelattercited. Where the
thesupply deficiency.to former toably looked the

c.(P. S., 162, agents.166, 15), liquidatings. theL., c. 13Under G.
appointed by thecalled, applicationwho was court onassignee,or so

held tocommissioners, was “an of the court,of be officerthe bank
and direction.” Brown v. 62 N.Folsom, 527,to its order H.subject

ansupervision wasjudicial essential element in the “com-528. Such
system.insolvencyofpleteness” the
1911, c. 68, longerof thepassagethe Laws court no had theAfter

but, onassignee, petitionanpower appointto of the commissioners
aof bankrepresenting supervisionthat the assets under their were

ninety per cent ofin value below the amount due deposit-reduced its
courtsuperiorof the wasors, justicea authorized to direct the com-

possession,to take ofliquidators,themselves as prop-missioners the
of the Iterty and business institution. is true independ-that certain

upon theauthorityent conferred bywas statute,commissioners this
just authority had uponas like been conferred assignee,the but this

mainly ofauthority routine;related to matters such, for example, as
making inventories,of the givingthe of notice, appointingthe of

the collection ofagents, and accounts. In all ofmatters settlement
selling of property,and disbursement—the the compounding of bad

fixing agents’or the ofdebts,doubtful compensation, the ofallowance
the ofdisputed claims, paymentand approvaldividends—the of the

necessary.wascourt
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injunc-offor the(c. 97) provided issuanceof 1915amendmentThe
presiding to direct thejusticetheand authorizedin certain casestions

of if inpossession a bankpetition, to takecommissioners, on their own
does notpresentThe statutegood required.public soopinion thehis
that theby 1915,exceptthe act of1911,of as amendedfromdiffer that

dep-anda commissionerbyhave succeededthree commissioners been
desig-being required to259), the court now(P. L., c.uty commissioner

2,4.ss.liquidating L., c. 268,as the official. P.nate the commissioner
the thereunderhas been said that commissionerthis itOf statute

processleaving of thethe remainder“merely proceedings,theinitiates
Journal, This is41 Yale Law 1253.byto out the court.”be carried

118,H.85 N.Company,in United v.doubly if,true as indicated States
enactments.lightin of the earlieris to be construed the120,the statute

(81 U.banking impressivelyof “are similar”The statutes most states
inclasses, (1) those80), and each falls within one of twoPa. Law Rev.

legislativebytheliquidatingthe officertakes over insolvent bankwhich
decree.by judicialin controlmandate, (2) those which he takesand

258, theBank,of In re 169 Wash.In the case Cashmere State
though theevenliquidator subject judicial control,held to be tois

group.thestatute there construed falls within first
commissionerto the class. ThebelongsOur own statute second

authorityof ofbynot control an bank virtue hisdoes assume insolvent
of thepossessionas but must first be directed “to takecommissioner

superiorof ofproperty by justiceand business such institution” a the
fromauthorityP. c. to actL., 268, getcourt. s. 4. “He notdoes

ais notappointmentthe his Hestatute, bybut from the court.
Casualtystatutory Marylandsuccessor of the insolvent institution.”

McConnell, 656,Co. v. 148 Tenn. 663.
of a cor­appoints property“When the court a receiver to hold the

estate.poration, of thethe court itself assumes the administration
and thepossession court,The of ofpossessionthe receiver is thethe

court throughholds and the estate the receiver.”administers Clifford
229,v. Company, 103 241.Vt.

tointentThere innothing chapter legislativeis to indicate a268
merelyabrogate custodyrule of courtsuperiorthis and make the the

ag-beennominal. If the haspresiding justice finds that the bank
ordergrieved by 25,the decree of he underliquidation, may, section

the property.commissioner to surrender the
theprovisionsThe “thatpoint plainlyof the act the conclusionto

liquidator was intended subject equity jurisdictionto be to the of a
court.” 500, banking46 Harv. Law Rev. note 19. The ofstatutes
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v.similarly interpreted. Bassetthave beenand IowaConnecticut
214 Ia. 1337. The same530; Bank,Andrew v.115 Conn.Company,

Hood, 56,N. C. under a statutein Blades v. 203conclusion is reached
receivership notcorporateof the lawprovisionsthat theproviding

ofliquidationtobanking applyact shall thetheinconsistent with
“completeanalogous to thesomewhatinsolvent banks—a situation

ininsolvency prevails jurisdiction.thissystem of law” which
Hadlock, District265, and v.of v. 80 Utah StateThe cases Riches
distinguishable. Under the Utah statuteWyo. 29,45 areCourt,

of,aidand holds it without thepossessiontakes“the commissioner
TheHadlock, supra, 275.Riches v.despite, judicialand action.”

examinergoes even further. It vests the stateWyoming statute
theonly possession“to take of insolvent bank”powerwith full not

receivership relative to it.”“put stop proceedingsa all courtbut to to
supra,Court,State v. District 53.

theliquidated “withThe rule that the of á bank should beaffairs
(In repossible expense” Unionminimum loss of time and at the least

oneSupp. 29, of course a relativeBrooklyn, 43)161 N. Y. isBank of
prop­alwaysand not call for an immediate sale of the bank’sdoes

erty. rights depositorsof theexceptIt is that no thoseunderstood
are here of theinvolved; prevailingthat business conditionsbecause
notes in cannot sold with­mortgagesand the commissioner’shands be

greatout of thesacrifice, depositors,and that the as “stockholders”
(Hall 71, 73), proceedsbank v. N. H. are to the entireParis, 59 receive

question displacementof the loan. facts, concerningOn these no the
existingof can Hale v. H.Railroad, 333,liens arise. See 60 N. 341.

permit money impliedPower to a receiver to from theborrow is
right equity preserve receivership prop-inherent of a court of to the

erty usuallyfrom loss or destruction. The which arisecontroversies
on subject primarily questionthis are not concerned with the of what

preservationconstitutes powerfrom loss or with thedestruction but
of the court to make the new paramountindebtedness a lien. It is

generalthe rule security pledged subject priorthat where the allis to
encumbrances, (as here) prioror where no exist, theencumbrances

inmay,court the discretion,exercise of authorize a receiver to borrow
funds for purpose continuingthe of temporarily,the ifbusiness that

practical wayis “the most preservingof property.”the value of the
Tardy’s2 (2dSmith on ed.),Receivers s. effect,555. To the same

Mfg.see In re Holmes Co., Rep.19 Fed. (2d) 239; v. Snow,Cox 47
Ida. 229; Sibley County 363;360,Bank v. Company, 161 Minn. 362,

Company, 229,v. Vt., 239,103 240.Clifford
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pending a better“Borrowing by pay dividends,a bank receiver to
thismay justifiedthe onliquidate assets,to beopportunity well

fails, however,The analogy46 Law Rev. 502.analogy.” Harv.
property; thatpurpose of the loan is not conservation of theif the real

ofapproximates the assetspresentunless the loan the valuesay,is to
later beexpectation canpropertya reasonable that theand there is

higher price.sold for a
provides maychapterof 268 authorize19 that the courtSection

ofpaymentdeclare one afterthe to or more dividendscommissioner
proceedsof “TheprovisionsThe section 29 are follows:expenses. as

accord-propertyof of an insolvent institution shall distributedthe be
liquidation.payof the court: I. the of theing expenseto the decree To

equal and ob-payment proportion debts,in of claimsII. For the all
to be dividedowing by the III. Theligations institution. remainder

according toamong the stockholders their interests.”
theallReasonably interpreted, mean thatprovisionsthese do not

aofliquidation must full declarationexpenses paidof be in before the
practical mat-preliminary To awould,dividend. hold otherwise as

one,final andprevent payment any exceptthe of theter, dividend
authority 19.negative granted bythe expresslythus section

possiblehighestthe dutyWhile it is to obtain thecommissioner’s
price propertythe under of the circum-circumstances,for the one

especiallyto is the aresavingsstances be considered that banksfact
designed promote whosepersonsto the of meansprosperity of small

readily regardbe this circumstanceProperfunds should foravailable.
hastenmight, ordinaryunder toconditions, require the commissioner

liquidation even at some But if such sacrificesacrifice of values.
immediacy ofpresentin thecan be avoided theby satisfyingcase

depositors’ equal approxi-the demands tothrough loana understood
mately assets,all that could the so thatbe forced ofbyobtained a sale

maya obtainable,there will be later dividend the loannot otherwise
fairly to preservebe said the property.ofvalue the

acceptance conservation,The of federal regulation,for thebenefits
reorganizationand of c.by 1933,banks is Lawsexpressly authorized

The114, s. 10. contemplated to be in accordappearsloan therefore
with policythe declared of the state.

superior petition.The court powerhas the grant plaintiff’stheto

discharged.Case

All concurred.


