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,Rockingham­
5,Dec. 1933­ .

Mary John Donohoe.v. C.O’Brien

BigleyP. v. Same.Edward

plaintiffs.theSleeper Perkins, for&

Sullivan, theand forStarr, Wadleigh Sullivan &Wyman, Booth &
no brief.defendant, furnished

walking along the east-while northWoodbury, plaintiffs,TheJ.
behindHamptonin were struck fromof Boulevarderly side Ocean

They un-were renderedinjured driver. bothbyand a hit-and-run
theno ofand one saw the driverthe time the accidentconscious at of

on thehappened about 12:15The accidenthit them.car which
26,morning Julyof 1931.

plain-car thethat it was his which struckThe admitteddefendant
beingtime,driving it at the contentionhisthat he wastiffs but denied

Theshortly before the accident.himit been stolen fromthat had
for verdicta and a directedquestion by the motions for nonsuitraised

jurythethe case to warrantin sufficientis whether there is evidence
thethe ofoperating his car at timein defendant wasfinding that the

accident.
duringvicinity Hamptonofcar in thearrived in hisThe defendant

July 25, witnessesof 1931. Variouspartthe of the afternoonlatter
o’clockuntilfrom that time about elevenas totestified his movements
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headed southsitting in car which washe hisnightthat when was seen
Ryethe Beacha mile south ofthe about halfon Ocean boulevard

quarterand threefourguard point is aboutcoast station. This
admissions,By hehis ownnorth of the of the accident.miles scene

ingreater evening,the a some-parthe for the ofthen, had beenwas as
what intoxicated condition.

having thedefinitely to seen defend-testifiedThe next witness who
pasthim five minutesfound aboutguardsmanant a coast whowas

in anmorning Julyof He then intoxicatedin the 26. wastwo o’clock
guardwandering Ryenear the Beach coast station.in a fieldcondition

Julymorning 26,of thelong daylight on the defendant’safterNot
bumper, headlights, and radiator was foundcar, damaged as to front

from,of, and two miles thein a lane northwest aboutby policethe
having seentestified to thisscene accident. Two witnessesof the

found, ofit one whomplaceto the where wascar when it drivenwas
midnight,” quarterthe other at aboutplaced “at leastthe time as

occupant ofmorning Julyof 26. The sole this carone inbefore the
a in an intoxicated condi-in lane mantime it was left the wasat the

shoes,suit, sportand andtion, light greyin whitea blackdressed
night ofsimilarly dressed on thea defendantwithout hat. The was

by guard.a found the coastand without hat whenaccident,the was
infound his car.His hat laterwas

of thepersuadedto the driverabove referredThe two witnesses
Theythat took him innight.drive it no furtherdefendant’s car to

theupand boulevard towardtheir back onto Ocean boulevardcar
half ofRye, a one and one miles south theleaving pointhim at about

testimonyno as to the time whenguard There is directcoast station.
aspassengertheir down. The evidence tothese set thewitnesses

althoughpassenger, vague,theytime left the lane with theirwhen
theyin to that left him onmay interpreted waysuch a as indicatebe

theearly enough permitted him to walk tothe beach to have coast
of were ableby two A. M. Neither these witnessesguard station

drivingdefinitely theyman the defendant’s carto that the sawstate
definitely thatdefendant, yet theynor able to state hewas the were

was not the defendant.
the time of the acci-of his conduct at aboutThe defendant’s version

vicinity guardthe of the station aboutdent he left coastis that
Hampton beach,to athe ateleven P. M. and drove down casino
miles; re-quarterthree that heapproximatelyof four anddistance

upand then backmained at the about fifteen minutes drovecasino
mile of thepointto a about half a south coastOcean boulevard
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highway, leavingthe theparkedhe car besideguard when hisstation
he ontoHe that went downkey ignitionin the lock. then testified

ofremaining of a bottlehe the contentsthe beach where consumed
up the to thehim,he with then walked beachwhiskey which had and

byfound,he to thewhere was later as testifiedguard stationcoast
guard patrolman.coast

the version of hiscompelled acceptto defendant’sjuryThe was not
25,night Julyof M. on the of andthe eleven P.conduct between hours

26, though onlythemorning Julyin of even that isA. thetwo M.
libertysubject. They at to concludetestimony on the weredirect

falsely, he was too intoxi-deliberately testifying or thatthat he was
similarityof Theany worthy the name.cated have recollectionto

personthe defendant and the whoin and condition betweendress
possibility thatlane, coupled physicalinto with thedrove car thehis

car, tomight driving was sufficientthe then have been hisdefendant
drove car intothat the defendant himself hiswarrant the inference

that thebeing.evidenceit Therethe lane later found.where was
immediately after thepossessionin of his car almostdefendant was

he drivingthat was hisaccident, mightthe further inference be drawn
furtheragainst plaintiffs.the This inference iscar when it ran

concerning triphis to thestrengthened testimonytheby defendant’s
July tripof This wouldnighton the 25.casino after eleven o’clock

beingnorthaccident, passageof thepasttake him the histwice scene
the of theat about time accident.

the caridentity the driver ofThe of the withissue defendant’s
jury.to theplaintiffs properlywhich submittedstruck the was
of evidenceto the introductionexceptionsSome of the defendant’s

jury disregardto thethe to thebywere cured court’s instruction
at the trial that thiswas madetestimony objected suggestionto. No

rights. Theprocedure adequatenot the defendant’sprotecttowas
appear to without merit.remaining exceptions, cured,thus benot

exceptionsplaintiffs’ argument to which wereportionsThe of the
bytaken thewere warranted evidence.

ingrantedfor substancerequestsThe defendant’s instructions were
question ofdealt theexception requestwith the of one. This with

inprinted anddamages. damagesThe to not beenevidence as has
requestof the cannot betestimony accuracythe of thatabsence the

passed upon.
Judgments on the verdicts.

All concurred.


