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upon pro-herFrance without leave of court cannot but doubtcast
thewillingness to conform to asfessed such terms and conditions

may impose. to hisrightcourt now The libelant’s to have access
important right (Butler 413, 416),son N. andButler,is an v. 83 H.

except ofjeopardized touchingnot be for the welfareshould reasons
the child.

reported facts theOn the motion should be denied.

discharged.Case

did not theBranch, J., sit: others concurred.

,Hillsborough­
2,Jan. 1934­ .

Vasilios Nicholaides v. William F. Wallace.

Hurley (Mr.& Connor Connor orally), for plaintiff.the

Wyman, Starr, Booth & Wadleigh (Mr. Ralph Langdell orally),E.
for the defendant.
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verdictand a directedfor a nonsuitBranch, J. motionsThe
properly denied.were

turningit wasby the defendant’s truck asplaintiff struckThe was
city of Man-in theinto Pine streetSpruce Streetfrom Eastthe corner

inter-the streetpointAt this formerMay 2, 1931.chester, upon
atseriouslynot deniedthe latter. It wasdoes not crosssects but

fault. Hisof theevidence defendant’sthat there wasargumentthe
any he wasthe at beforeplaintiffnot see timethat he didadmissions

usingin a windshieldengaged hand-operatedthat he washit and
require theplainly enough tohe the corner werewiper roundedas

jury.theof issue tothissubmission
however, that theearnestness,apparentwitharguesThe defendant

ofcontributory negligence a matter law.of asplaintiff guiltywas
position equally untenable.This is

Pine streethe left the onplaintiff that before sidewalkThe testified
approach-cars mighthe in all directions from which belooked three

uplookedargues that if he hadand none. The defendanting, saw
tohe failed seedid,he he could not haveSpruceEast street as said

happened aboutby injured.he The accidentthe car which was
conflicting as tomisty night,on a and the evidence wasrainy,10:30

seenpositionin haveperson plaintiff’sthe a the coulddistance which
argumentcomplete to theup that street. The answer defendant’s

plaintiff after hefound, testimony that,in the of thehowever,is
looked, time, byhe inac-waited a short described him with obvious

minute,” tocuracy as “two and “one he startedminutes” before
pre-plainPine this it a carDuringcross street. interval is that

viously might approachedout of have the corner. Whethersight
plaintiff ought againconditions thatthe were such the to have looked

stepping juryfrom the sidewalk was for the determine.before to
plaintiffThe after he andfurther testified that left the sidewalk

proceeded Sprucehad again upfour or five feet heabout looked East
nothing.street and testimonysaw The defendant contends that this

negligenceconvicts him of aas matter of law if he had thenbecause
helooked seen themust have truck which struck him a moment

later. The the he if heargument is familiar one that negligentwas
look,failed to failedor, looking, see, frequently urgedto which is but

seldom v. N. H.Railroad, 73,succeeds. Jones 83 The first80.
answer to this argument plaintiff saysis that if the he helooked as
did and saw all the he mustsays seen,that defendant it cannothave
be said as a matter of law that he could then have avoided the acci-
dent, point sayssince the at which he lookedhe exactlywas almost
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inpoint at he struck, bythe which other evidencewas as disclosed
The in contactthe case. defendant’s car must have almostbeen

him at time.with that
tohe isplaintiff’sIf on the other hand the lookedstatement that

his failuredisbelieved,be it cannot be said a matter of thatas law
Having upto look beforenegligence. Sprucewas looked East street

sayto whetherhe started make the it for tocrossing, jurywas the
required again onlydue care him or fiveproceedingto look after four

of haveany plaintifffeet. In view the entitled toevidence the was
questionthe of due passed upon by jury.his care the

foregoing whyThe the defendantconsiderations indicate the reason
nothing by exception chargetakes his to the of court torefusal the

jurythe as follows:
person ap-a“When antestifies that he looked and did not see

proaching looked, youautomobile hewhich he must have seen had
may find such testimony is not ofworthy consideration.”

plaintiff’s testimonySince the theas set forth above constituted
essential basis for the of it wouldcontributorydefence negligence,

worthyhighlyhave been improper “notjuryto tell the that it was
of consideration.”

During his argument to the thatjury, plaintiffcounselfor the stated
testimonythe plaintiffof the doingto timeas what he “was at that

. . disputed. has not been by single defendant, insoul, includinga the
this case.” The the timeobjectdefendant did not to atthis statement

made,it was but immediately following argument,the theplaintiff’s
presenteddefendant to the the followingrequestcourt for instructions:

argued“Plaintiff’s counsel nottestimonythat wasNicholaides’
contradicted byeven the isdefendant. You are that thisinstructed

logicallynot true and that the general effect of the testi-defendant’s
mony, if believed, is to story by plaintiff.”contradict the told the

Rule 52 of superiorthe court in-requires requeststhat for“All
structions must argu-be handed to presidingthe thejustice before
ments,” but pointinasmuch the notby requestas didcovered this
arise until the arguments were in rulethisprogress, plainit is that

inapplicablewas and request,the if haveproper,otherwise should
bybeen considered the court.

An examination of the record indid,indicates nothat witness
terms, controvert the oftestimony plaintiffthe atas what he didto
the time of the accident. plaintiffCounsel for the clearly withinwas

rightshis in uponcommenting this fact, and the form of his statement
in waywas no objectionable. It has suggestednever before been
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ofany part duty judgeit of the of a trial answer on behalfthat is to
feltIf theparty arguments opposingone the of counsel. defendant

might securedby quoted statement, he haveaggrieved the above
argumentto time andby objectingin the at theways, first,relief two

upon procedureina of the court it accordance with thesecuring ruling
askingbyDodge, 304; second,80 N. H. orrecommended in Tuttle v.

argument plaintiff finished,forreply the the wasleave to after as.
116; Railroad,N.suggested Railroad,in Curtis v. 78 H. Mitchell v.

Kenrick,96, Rogers 335, 341; Amoskeagv. N. H.117;68 N. H. 63
theHead, 332,v. 59 N. H. 337. We therefore conclude that inno-Co.

attempted present unnecessaryin the case is and unde-vation both
to suggested procedureof the court follow thesirable, and the refusal

error.was not
exceptions bytaken the defendant,The other which have not been

areappear to be without merit and overruled.argued,

Judgment theon verdict.

Woodbury, J., did not sit: the others concurred.

,Carroll­
6,Feb. 1934­ .

a.v. Nellie M. Fernald &L. Dame & a.Bertha


