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(Mr. plain-theorally), forDwight Hall BurnsHughes Burns and&
tiff.

for the(Mr. orally),Oscarand Neukom SewallSewall & Waldron
defendant.

allegationsthesubstance, thatruled,The master inBranch, J.
In con­for relief.equitablenot a caseplaintiff’sof the bill did state

givenecessarylogically tosidering rulingof this it isproprietythe
in answerby the defendant histhe madeattention to assertionfirst

his waiverauthority” nullifytothe court is “withoutsuperiorthat
injunc­issueof John N. or to theprovisionsof the of the will Haines

fidu­guardian is auntenable. Aprayed positionfor. istion This
inequityofregulation by a courtciary subjectconduct is towhose

inadequate. Allen,v.remedy Sparhawkwhere the at law iscases
Tit, Guar­Bowser, 57; 12 R. C. L.1;21 N. H. Dolbeare 254 Mass.v.

superiororiginal jurisdiction of theWard, equitableThedian & s. 60.
any fiduciary or trust(P. L., 317,c. s. “extends to1)court over trusts

21completely adequate.”notremedythe at law isrelation where
Tit, Equity, 93,J. s. and cases cited.C.

inagainst guardianstheIt cannot said that remedies availablebe
ofadequate. jurisdictionprobate completelythe are Thecourts

L., theyc. and have not clothed(P. 293)such limited beencourts is
fidu-general equitable powers, with reference to thosewith even

affecting theappointed byciaries who are them. Matters conduct
definitely byplacedof not been statute withinfiduciaries which have

inprobate cognizableof arejurisdictionthe courts stillexclusive
58,Dow, H. the are re-equity. Rockwellv. 85 N. where casesSee

general separating probateline from thatjurisdictionviewed. “The
ofsuperiorof the court not difficult ascertainment. The distinc-is

things which ‘incident of con-tion is that are to the businessbetween
administration’ducting judge pro-and ‘a the ofthe settlement with

already Patten,administrationconcerning had. Patten v. 79bate’
Dow, supra,388, 392,H. 393.” Rockwellv. 66.N.

jurisdiction equityin the fidu­There is still “undoubted to advise
touchingquestions duty (Rockwelltociary as to all doubtful his act”

power presupposesDow, supra, 68) powerand the to advise the tov.
parties may compelenjoin. Interested maintain a bill todirect and

fiduciary perform principletrust. The existence of thisto his wasa
Greeleyby unquestionedthe court to be in v.apparently assumed

Nashua, requiredwhere read: are166, 167,N. H. we “Trustees not62
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to'incur managementrisk in fund. Inthe or distribution of the trust
they may theyof apply court,cases doubt for the of ordirection the

may decline to sanction, leaving partiesact without the interestedits
bring compelto their to performancebill a of the To the sametrust.”

is Bixby, 368, Patten,effect Dimmockv. 20 Pick. In v.375. Patten 79
therefore,brought We,N. H. 388 a billsuch was and maintained.

superior premises.conclude that the thepowercourt has to act in
The equity mayextent to which a court of toproperly intervene

regulateor the fiduciary depends,direct action of a othertrustee or
however, upon isauthoritythe terms of the he Itunder which acts.
well thatsettled law “Where discretion the trusteeuponis conferred
with respect of the a power, subjectexercise of not toits exercise is

bycontrol court, except preventthe of hisbyto an abuse the trustee
3,discretion.” Am. Law Inst. Restatement DraftTrusts,of Tent. No.

s. 181. The rule equally applicablesame is Theto other fiduciaries.
conduct of the defendant judged light principle.must be in the thisof

In Kimball,Penhallow v. 61 N. H. a of596, it was held that court
“mayequity elect for the rightlunatic where the ofthe lunatic has

principleandelection” this H.Page Library,was restated in v. 69 N.
575, decided in gov­1899. Some of the considerations which should
ern court in aa such situation were instated the case asPenhallow

making“In byfollows: such election the guidedcourt is considera­
fortions the of the lunatic, regardbenefit ad­without to what the

vantage may If,be to his in case,heirs. that thethis it is found
of an to provisionseffect election waive the of the be to divertwill will

property from the channel go,in which the testator intended it to
if the byand diversion is not required the wants and circumstances

prayerwidow,of the the of the bill granted.”cannot be
'­The statute whichunder the passeddefendant acted at thewas

legislaturenext of the following Pagesession the decision in v. Li­
andbrary, reads as follows:

ofguardian person“The an insane rightshall have the thatsame
have, if sane,his ward would to provisionswaive the a will inof favor

ward,of his intended to be in lieu of dower, andcurtesy,...or distribu-
and,share,tive shall likewise have powerthe to saidrelease ward’s

ofright or curtesydower and his right,homestead take forand his
the propertyward same and rights that the ward would take and have

if sane; guardianand the ... shall have the anrightsame to extension
of timethe within which such may by permissionwaiver filed,be

judge probateof of ...the that the ward, sane,if have.”would Laws
c. s. P. c.1901. 6. 1: L.. 291. s. 3.
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merelyof wasplaintiff argues purposethe this statuteThe that
pro­thepetitioning the to waivenecessity of Court"To obviate the

and strenu­incompetent person,”of in of anvisions the will favor
authorityactingof underously guardianthe athat conductinsists

by theenumeratedgoverned bythereof the considerationsbemust
sup­Inof a nature.court in and othersthe Penhallow case similar
lendtofollowingthe which seemport of this contention he cites cases

Estate,re Connor’ssupport. Bowser, 57;it 254 Mass. InDolbearev.
65; Primeau,254 Mo. v. Mo. 828.Primeau 317

abovefor of thethink that the reason the enactment statuteWe
by thelanguage usedsuggested wholly inadequate and that theis

aupon guardianslegislature clearly a topurposeindicates confer
case,Penhallowcourt,wider discretion than which the in thethat

and Missouripossessed.itsaid For this reason the Massachusetts
ofpassageare thecases above cited not to be followed. Whether
isLibrary, supra,byact the in Pagethis was motivated decision v.

speculation.a barren
principlesstated, however,In this connection it be that theshould

equitya ofguidancein the Penhallow case for the of courtenumerated
criticized, andmaking severelyin election for a lunatic havean been

that theopen question.that their to The ideasoundness is serious
testatorof in thepropertyresultant diversion from the channel which
permitgo equitable refusingit tointended to furnishes an reason for
Illinoisclearlya to out thepointed bywaiver seems be unsound. As

tocourt in v. Ill. of husbandHill, App. 1, rightEmmert 226 the a
rightsdispose legalof property by paramountwill is tosubjecthis the

reasonestate, equitableof his in the and no legalwidow there is or
why advantageor thereaphis heirs beneficiaries an becauseshould

any legal equitable principlewidow is insane. Neither is there or
byby empoweredwhich he satisfy uponis to her his estateclaims
ismaking provision for Asupportsuitable her in his will. widow

penalizedtonot be because she is insane.
case,The i.e.soundness of the other declaration in the Penhallow

of thepersonalthat the court onlyshould consider the interests
beenwidow, regard alsoheirs,without to the of her hasinterests

Estate, 163seriously questioned. inThus the of recase In Stevens
widow,364, quiteIa. we read: “It in ais natural a case forsuch

heirs,if has to take a volun­she them into account makeswhen she
thingtary election, and, being may do thetrue,this the court same

being chargedwithout with an ofabuse discretion.”
unnecessary,It cor-however, pass definitely uponis for to theus
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in for,of the rules laid down the Penhallow case indicatedrectness as
legislaturethat in the of the didabove, we think statute 1901 some-

upon guardiansthing previouslythan confer the discretionmore
by court.exercised the

675,MacDonald, 681,Bank v. 100 Fla. which is oneIn First Nat.
by plaintiff,the the court aof the cases cited Florida drew distinction

widow,possible situations as follows: “As to the samebetween two
absolute,the act of andpersonal,we have that renunciation isshown

right might by guardianThe heruncontestible. same be exercised
havingbydirectedspecifically statute;for her if but our statute not

remedy equity.”left to her in a court thinkso directed she is of We
supposed byour we have a like that thethat under statute case

guardianthe specificallywhere is directed to exerciseFlorida court
rights plainwhich the widow would if Thehave,the same sane.

compellanguage guardianthe act seems to this “Theof conclusion.
person rightthean insane shall have same that his ward wouldof

sane, provisionswaive the a ward.have, if to of will in favor of his
guardianIn a situation it clear that the....” such seems should

place nearly possible positiontry to himself as as in the of the widow
action probablyand take such as she would take if sane. wasSuch

given guardian byto a probate Michigan,the advice a court in and
in accordance therewith in An­action was sustained the case of In re

Estate, 92 Mich. 449.drews
performance dutyreference to theWith of this it has been well said

permissible by“If it were to determine would do thethat what she
experience pursued by averagewhich shows is the of man-course

say unhesitatingly akind, we would that she would take all she had
Trowerright Spady,to.” v.lawful 117 Va. 173.

Clearly guardianthethe statute invests with discretion as to the
power accept provisionsof the to waive or the theexercise of will.

nothing allegationsin the which, proved,There is of the bill if would
injustify makingthe conclusion that hehis election has abused his

discretion.
allegations theThe that income thefrom estate of the husband is

for the support widow;comfortable andsufficient maintenance of the
of the willthat the waiver and release of and aredower homestead

necessary providein order to personal needs;not for her that the
byelection propertyeffect the made the defendantof will be to divert

from theof the testator channels in the towhich testator intended it
to increase thego, and widow’s estate for the direct of herbenefit

beneficiaries, singly collectively uponand areheirs and inconclusive
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legitimatelydiscretion has beenguardian’sthethe whetherquestion
to theelection “is notguardian’stheallegation thatTheexercised.

of factthan a conclusionnothing moreisadvantage of his ward”
bill, andallegations of the servesfrom the otherby pleaderthedrawn

himupon pointthis betweenopinionofonly indicate a differenceto
election“the effect of saidallegation thatguardian. Theand the

merely aof theupon the estate” testator isa fraudperpetrateis to
lendby anyof facts whichthe recitalof law unsustainedconclusion
wererulingsthe of the mastertherefore follows thatsupport.it It

the order must bein accordance therewithcorrect, and

Bill dismissed.

All concurred.

,Belknap­
3,April 1934­ .

Belknap.Countyv. ofLaconia


