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Rockingham,
27,July 1894­ .

v.State Griffin.

Doe, C. J. Law “is a rule: not a from atransient sudden order
superior concerningto or particular person; something perma-a but

uniform, andnent, legis-universal. particularTherefore a act of the
lature goods highto confiscate the of Titius, or to him of trea-attaint
son, does not enter operationinto the idea of a municipal law: for the

spentis uponof this act only,Titius and com-has no relation to the
munity general;in it is arather 1 Bl. 44.sentence than a law.” Com.

states, growingIn some the specialevil of metlegislation has been
by a constitutional prohibiting pro-amendment it in cases for which

be by generalvision can made law, gen-and arequiring that laws of
eral character be by generalmade alaw, and that laws ofrequiring
general character shall a operation throughouthave uniform the

Cooleystate. legalConst. Lim. 152 n. 1, 129. In state effectthis
given to generalhas been the rights indeclarations of the of whichbill

uniformity and equality government,are laid down as a of andrule
such an amendment would abe mere of our settled con-enactment
struction.
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answering question proposed bya the Housejustices,1827,In the
expressed opinion legislaturethe can-that “theRepresentatives,of

minors, resolve,by speciala or toguardiana of actnot authorize
real hisconveyance of the estate of wards.” “Undera validmake

equalenjoyas equal,all men are viewed entitled toinstitutionsour
governed by equal proper,If itlaws. be fit andand to beprivileges,

guardian, particularonegivenbe to under cir-shouldthat license
ward, properof his it is fit that allthe estate andto sellcumstances,

should, under similar the samecircumstances, haveguardiansother
andvery genius spirit of our Andthe institutions.license. This is
the legislaturethat an act of to the saleopinion,of authorizewe are

by easilyparticular minor, guardian,his cannot bethe land of aof
spirit in rightsthe of the article the bill of which wewithreconciled

4 H.Opinion Justices, 565, 573,the N. 574. Not-just cited,”have of
(Cooleyaprevalence of different viewwithstanding the elsewhere

acceptedopinion given in115, 122,) the 1827 has beenLim.Const.
sound, reasoningand the on which it based hasin as wasthis state

Railroad,of 52other classes cases. v.applied tobeen McDuffee
455; 518;v. N. H. Bowles454, Mason, 515,Greenville 53430,N. H.

195;194, 260,v. N. H.164, Raymond,N. H. Gould 59Landaff,v. 59
256;Company, 219, 236, 250, 251,60 N. H.278; 238,v.275, State

193,62 H. 65 N.Plymouth, 217; Pennoyer,N. v. H.v. StateWooster
117.113, 114, 115,

uniformity may powersfrom exerciseresult the of limitedA lack of
granted Cooleyto towns and cities. Const.governmentof local

N.223-231, 281, 282; Hayes, 264;v. 61 H. Lewis v.207,Lim. State
Wally’s Yerg. quotedv. 2326; Kennedy, 554,Heirs both3 Me.Webb,

2. far a lackCooley 483, uniformitynote How of cafi be intro-in
inway, question delega-in is a not raised thisduced this case. The

bythatpowers assumes their exercise and non-exercisetion of such
extent, governed byto somemunicipalities may, be differentdifferent

mayinSomething prohibited inprohibitedPortsmouth belaws.
Blowinggreater penalty. bugles,a or less andunder hornsConcord

Nashua, may suppressed Slaughterbe intolerated in Manchester.
regulated in Rochester in a manner inmayhouses unknown Keene.be

may law, theythe limit of such diversitiesbe under localWhatever
rightssamples equal general theyunder Ifnot of law.tests orare

assaults, penal Countyinlarcenies and made offences thewere, petty
might Rockingham.be lawful inMerrimack, recreations Felo-of

mightin be misdemeanors in Cheshire. Murder in theCoosnies
mightdeath inpunished by Claremont, punishablebedegree,first
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by nothing all,at infine, punishablemore than a nominal or not
Strafford,In thelong ago CountyDover. a case tried in ofnot the

question imprison-punishable bywhether the defendant death orwas
depended uponment the murder wasissue whether an undoubted

in ofHampshirecommitted New or no requirementMaine. With
uniformity, might civil insystemsthere be ten andof criminal law

counties; mightour of so-calledthere of completebe hundreds codes
Hampshire the(one governingNew State law for all re-town),each

rightslations and and mankind,of different as the lawsduties and as
Maine, Georgia,■of theMexico, Europe, Asia Africa. If Stateand

legallycould be reduced to this the con-condition, we searchshould
institution vain a forbiddingfor clause the hundreds ofenactment of

codes, family possiblethousands of one each person,for or with all
and expressdifferences It in termsmightcontrarieties. be enacted

that the and premediated killing bymalicious A B be aof should
capital offence, and that killing bythe B A not besimilar of should

principle,criminal. There is no difference, legalin or constitutional
between such a statute theand act ’91 defendant isof on which this
prosecuted; and no sound can thedistinction be established between
two cases. Instead of equal inequalitiesrights, there could all thebe

ingenuitythat human could devise.
byThis would be explainednot a of Black-state law in the sense

bystone, and the limit andrightsreservations of the bill of which
legislative powerdefine the byvested the and thein senate house

second article of the isuniformityConstitution. there noWithout
equality. equalityWithout there is no in the constitutionallaw
sense in which the word “law” is in sense hasused this state. This
been so often maintained,declared long vigorouslyhere and so and so
that it cannot be open question, exceptconsidered an in a constitu-
tional convention where proposeda revolution in the fundamentals

government■of exceptionalcan be properly maydiscussed. There be
cases, questions applicationand of degreethe of the ofprinciple of a
uniformity indispensable aequal rights; generalto rule asbut the
principle legislationof state must be regarded as settled.

The common law is A a use ofrightuniform. to make reasonable
brooks and rivers is part riparian proprietors.a titleof the land of all
The tributaries of exception.Lake The de-Massabesic are not an

asfendant, assignee of a that flowsprivilegea lease of a mill on brook
into lake,the rightrights riparian proprietor.has the of a A to
make a brook, during term, partreasonable use of is a of histhe his
interest in the land. ex-personsAt common between him andlaw,
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lake, streamof the or of thea reasonable useerasing righttheir to
throwing saw dustquestion hislake, the whetherflowing from the

questionjudicialof is aa use the brookreasonableinto brook wasthe
Gilbert,v. 60 N. H.Waldron, 580;44 N. H. GreenHayes v.of fact.

un-running through anon a brookmight be reasonable144. What
a tribu-be unreasonable oncountry mightthe oceanintoinhabited

the waterpeoplethe of Manchester obtainfrom whichtary the lakeof
nuisance,If became apurposes. his saw dustthey domesticuse for
The ele-remedy equityin without a statute.amplethere would be

Saunders, 39,in N. H. 81 affordsv. 66mentary law laid down State
delay. But onManchester, and thatfor withoutample protection

heardthe defendant entitled to belaw,in a at isequity,a in as suitbill
impaired by aseriously judgment.propertyhis isthe value ofbefore

of aheard, parta the definitionto which is ofopportunityThe be
element,rights determined,are is not anjudicial proceeding by which

hearing and with-can be enacted without alegislation.of Statutes
574-576; OpinionManual,In 63 N. H.out re School-Lawnotice. of

riparian proprietors, A,If one of twoJustices,the 63 N. H. 625.
legislature against the useinjunction from theperpetualcan aobtain

flowing througha their lands onB, streamby neighbor,made his of
unreasonable, it held that allground the use is how can bethe that

way? is anot in the same Itjudicial questions are determinable
advantages powerful persons.great for favored andcourse that has

exagainst neighbors partejudgmentscan final hisOne who obtain
position. judicial questionsIf can decidedpeculiara all beoccupies

party beingthey be eitherby legislature,the can decided without
indis-theory legal rights supposedof to beheard, and the hitherto

any judicialputable gives way having ques-to that athe doctrine one
go court,toneighbor has a choice of remedies. He cantion with his

had,appearto a fair trial can behave the defendant notified where
choose,legislature theycan if without aapplyor he can to the who

trial, a in of a will be as con-render decision the form statute that
thejudicial judgment. enoughas a It not to show thatclusive is

system logical jurisdictions.of decisions in other It isis the result
ground tonecessary Hampshireon what New we are over-to show

Goingsystem government prevailsturn the different of that here.
statutorylegislature judgment imagina-ato the for a is not matter of

precisely happenedIt has in this case.tion. is what
ofrightland title includes a to a reasonable useThe defendant’s

deprivedand if of hismill;the brook that carmes his he has been
title,'hisright judicial partto a of that ofcommon law determination



613

(c. 1885,act of c. 90 madeby 26).he has lost it the act of 1891 The
anyany pond,in lake or orplaceit a criminal offence to substance

supply any city,water oftributary thereto,stream from which the
purposes, maythat cause thevillagetown or is taken for domestic

impure or unfit for the uses for which it iswater thereof to become
law, (see 1895,lawgeneralintended. This was a and it is the now

76) waters, exceptc. all and its tributaries and for allfor Massabesic
persons and itsexcept riparian owners on that lake tributaries. With

exception operates uniformly equality rightand maintains ofthat it
throughout questionleaves the of the effectstate, judicialthe and

for trial as at common law. Itof saw dust and other substances
prosecution counties,on the and adds criminalthrows the cost of

penalties maintaining riparian rightmeans of theto the common law
pureto water. There was a desire in Manchester to avoid the neces-

byinsity proving injuriousof the effect of saw dust the water used
city. particularthe that substance was selected asFor some reason

one in usequestionrelation to which the of reasonable was to be trans-
legislative jurisdiction. mightferred to the Itjudicialfrom the be

supposed privy tributary Massabesic, pig stythat a of or aa over on
bank, maythe would be a clear case of unreasonable use. It have

improbable anybeen thatconsidered defendant would demand a
question legisla-trial of the the reasonableness of such Aof uses.
may onlytive decree have desired in those cases in whichbeen de-

uponlikely rightfendants would be to insist their constitutional to a
judicial trial.

onlyNot were one and one use selected andsubstance condemned
trial, body selected,as unreasonable without but one of water was

and proprietors subjected specialthe on its tributaries were to a dis-
ability riparian in infrom which all other owners the state the same

exempt. deprived right ju-situation are No others are of the ato
questiondicial trial of Itof the reasonable use. is not material

accomplished bywhether such discriminations can be the exercise
public power delegated by gov-and the tonon-exercise of state local

rights by principleintroduced theunequalernments. The of local
government exceptional. They apart by themselves,self are stand

way with, way sustaining, unequalin no and in no rightsconnected
general exception groundedIf canunder law. another be on neces-

sity, necessity specialit in case.is immaterial this Here was no for
legislation operation locality. place,to Inlimited in its one the first

right puremaintainnecessaryno statute to the of Manchester towas
amplewater of Massabesic. The common law forfrom the outlet is
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ifplace, supplyIn the the of Manchesterpurpose.that second water
supplieslaw,a saw the water of towns in the same situa-needs dust

If anneed the law. infusion of saw dust is unwholesometion same
Manchester, people.for Ifpeople of it is unwholesome otherfor the

nosubject special local, subjectcan and ison this be therelegislation
general If canbe and uniform. Massabesic beon it mustwhich

elsewhere,by protectionfor the wella state law unknownselected
ap-protected by penalfarmer can be a enactmentof a Massabesic

203,In de-Buckman,other well. State v. 8 N. H. theplicable to no
car-puttingof the common law of thefendant was convicted offence

brooks,andwells, springsan in a of water. Allof animal wellcass
their, supplyowners and their take of waterwhich the familiesfrom

Apurposes equally protection.are entitled to statutefor domestic
felony putit a or misdemeanor to dust or other substancemaking saw

inHaverhill, leavingA. B. of and all the stateof other wellsin the well
the '91protected by alone,the common law would be valid if act of

protection againsta dust that isgivingin Manchester sawis valid
law,aanybody else in the situation. stategiven to same Undernot

uponorright repeatedly putis the construction the con-equality a
by apresent pre-court from to the time is falsethe 1827stitution

gives person family peopleorThe doctrine that one or thetence.
air,against burglaries, against poisonousandof town assaultsone
bypoisonous protectionfoods, drinks, poison,or moral apoisonous

peoplesto all and inpersons,that is denied familieslaw otherstate
circumstances, as a as is recordedis odious discriminationthe same

despotichistory governments.ofin the
person municipal ofselecting a or class or collectionlawA state

inprivileges thefor favors and withheld from others samepersons
pondselecting riparian proprietorsone or on onesituation, and more

a of adeprivation right questionfor of the of trialtributariesand its
part leaving righttheir that un-involving title,a of land andof fact

prin-in is with aproprietorsin all the same situation at wardisturbed
326;not 3 Me.this court is authorized to surrender.whichciple

Yerg. 554.2
necessary safetyequality rightsof are for the ofUniformity and

comparatively easy rightswould be to invade theItevery citizen.
sect, uniformitya if andparty,a feeble orperson, feebleof a feeble

1859,Inlegalan of in anot element law the sense.wereequality
Republicanthat Black or orprovided “no endorserMaryland act

Helper appointed anyshall to office” underBook,of the besupporter
opinionexpresscourt an on thepolice.of The declined tothe board
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validity ground theyof the act on the that could not understand
officially by Republicans. State,Black Baltimorewho were meant v.

376, helplessMd. becausepersecuted15 468. The were the court
a Tennessee inrequireddidn’t know them. When act certain cases

men,the of theaffidavits three unconditional Union court had no
difficulty holding Cooleyin 481 n.it void. Const. Lim. There is

injustice tyranny practicedno limit to the be if uni-and that can
formity equality parts Any mayand not essential law. manare of

unpopular opinions varietythe misfortune to on a ofhave entertain
subjects. Any family neighborhood, great variety reasons,or for a of

public opinion. subjectsmay hostilityencounter in that dis-On
country 1861, subjectsthe in it now, manyturbed that disturb and
may hereafter,that the aothers disturb it mass of residents of town

may strong legislatureacity regarded bybe with enter-or disfavor
taining strong opinions.

power by specialIf of can laws,the discrimination be exercised no
neighbors mayknows how soon he and his theone become victims.

equality nothing rightsecure. The constitutionalWithout is settled
privileges protectionequal equal generalof and under law rests on

grounds necessity. equalof wisdom and The protec-incontestable
inrecentlyof the laws inserted the federal constitutiontion has been

Hampshire years;110a doctrine and it hasNew been maintained here
scope operationameaning practicalin a of and ofbreadth unknown

Hampshire nearly expressedelsewhere. The New view is more in
dissenting opinions slaughter cases,inthe the 16 36,Wall. thanhouse

opinion majority. Hydein of the Fertilizing Park,the Co. v. 97
government.659, mayis a case of localU. S. Whatever be bydone

in rightlaw that doctrine in cases of necessity, equalitystate the of
if like Hydedoes not exist a state law the ordinance of Park can be
necessity. language bymade without In the this 1827,used court in

our institutions men are equal,“Under all viewed as entitled to en-
joy privileges, governedand beequal by equalto laws.” 4 N. H.

slight paraphrase, equal rightsWith a the applied573. doctrine of
inoccasion, applicable expressedis theon that form there to this

“If proper protection againstit be fit and thatcase. saw dust
given by particulara law to one town,should be state under circum-

stances, properis and all should,it fit that other undertowns similar
protection.circumstances, geniushave the same is the veryThis

spiritand of our institutions.”
Parkman, (decidedv. 16 Mass. 326 in 1820)In Rice it was held that

by special act,the a canlegislature, prop­license the sale of a minor’s
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notwithstanding power grantthe aguardian, of court toby hiserty
rule, adopted yearsinThis Massachusetts seventhe same license.

here, generally adoptedheld hasdoctrine was beenoppositethebefore
leadingisv. Parkman the case. Const.CooleyRicein other states.

thatto noticed our which wasIt is be constitution115-122.Lim.
uniformity equalityand rights guar­in therequire ofin 1827 toheld

property, prohibit legis­and therefore to atheir wards’dians to sell
authority particular acase, copy,in a is in all materialgrant oflative

under contraryConstitution which theMassachusettsof thepoints,
And when webefore. consider that the Massa­yearsheld sevenwas

generally adopted throughouthas been the Uniondoctrinechusetts’
special legislation subjectsand that on all be­ours,topreferencein

prohibitionrequire bya ofas to it constitutionalan evilgreatcame so
question expedienta of theview whether it isamendment, we have

bring specialin evils legislationand the of thatcourseourto reverse
states, purpose put­in other for theunendurable offoundhave been

byto reversingstate the trouble of our errorin thisting peoplethe
amendment.constitutional

legis­Parkman,Rice v. it helddoctrine of is that theFollowing the
particular pieceauthorize the sale of aact, can ofspeciallature, by

Gray1, 26, 27; s. n.Perpetuities, 590,Mass. 3.119property.trust
(2injustice 627,of other Pet. 12casesadministrationlegislativeA

“utterly repugnant tois the whole course of370, 377, 378)Wheat.
says Judge Bellows in 39 N. H.decisions,” 387.judicialour

differing only respectin tophysicians,of resi­classestwoOne of
obtainingexpenseto the of a fromsubjected licensedence, cannot be

Pennoyer,v. N.exempt. State 65 H. Twois 113.otherthewhich
contrary, are cited inholding Cooleythe Const. Lim.decisions,recent
(p. 114) Hamp­are citedPennoyer seventeen Newv.n. In484 State

equal rights insubject of the matter of taxa­on thedecisionsshire
uniformity required byand equalitytheon whichtion, subject—a

strikingof our constitution is in contrastconstructionestablishedthe
prevailthat Aninjustice elsewhere. ex­andinequalitythewith

unconstitutionality unequalan ofshowsauthoritiesof theamination
constitutionality in jurisdictions,and the otherstate,in thisrights

a questionan that on of kindextent thisnational, to suchandstate
inequality elsewhere are entitled to nomaintainthatauthoritiesthe

subjects policyon which the of the stateof theIt is oneweight here.
changed by govern­be this branch of thetofirmly establishedtoois

Admit, argument maypurpose of the all that be saidtheforment.
Hampshire doctrine of constitutionalthe Newofpeculiaritytheof
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opposed the commonwrongit and toadmit that isequality. And
partialitypower with boundless and dis-despoticand thatwelfare

regions of the East is more con-in variouspracticedcrimination as
community, theof the and that constitutionalintereststo theducive

legislation in other states are mis-specialprohibitingamendments
granted,this,All taken for wouldcorrected.ought to betakes that

by legalof which is determinedcase, the decisionthisnot affect
require us to con-which adhere to theas thoseconclusivereasons as

by givingtwelve menby jury” means trial athat “trialstruction
may opinionthe of the court on thevote, bewhateverunanimous

by deciding by majora smaller number votetrialquestion whether
by reportedfixedconstruction theConstitutionalbe better.would

unimportantto dealt likeyears is not be withsixty-sevenof■decisions
adaptedforms of are notEnglish rules law that to theorprocedure,of

country. questionsof this On concern-and circumstances■situation
system governmentofsociety a hasof whereing the foundations

ancient landmarks be removedcentury, the cannotalasted more than
by judicial decisions.

Complaints quashed.


