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present case, maythe it the defend-Similarly, in be conceded that
turning herightant a mistake in so far to the and that shouldmade

attempted stop trying pull road,instead of thehave to to back into
yet nothingand is in the record that indifference tothere indicates

legal duty forgetfulness” plaintiff’s safety,or “utter of the “which
gross negligence.” L’Ecuyer Farnsworth,is the of v. 106 180.test Vt.

Obviously, guilty negli-could not bethe defendant found of wilful
gence. Preston, 327,Hunter 105v. Vt. 338.

The a directed the havemotion for verdict on second count should
granted.been

plaintiffthesuggestion proofThe that failed to the burdensustain of
contributory negligence (Precourton the N. H.Driscoll,issue of v. 85

280, 282-288) Higginsis untenable. v. Metzger, 285, 290-293.101 Vt.

exception sustained as to count.Plaintiffs first

exception sustained as to second count.Defendant’s

Woodbury, J., did thenot sit: others concurred.

)Merrimack,
)5,June 1934.
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orally),UptonRobert and Laurence Duncan DuncanW. I. {Mr.
the plaintiff.for

Murchie, orally),& Blandin Alexander Murchie forMurchie {Mr.
the defendant.

may charge the defendantplaintiffJ. If with conduct­Allen, the
coverageaction, maythe of noting the the issue now bedefence of

insurer had no interest to defend unlesslitigated. The defendant as
questionpreliminarythere was a to be deter­coverage,was and this

Garage, 362,N. H.mined. Motorists Ins. Co.v. 86 and casesAmerican
represented by defending attorneysheld have been thecited. If to

“binding coveragetrial, acknowledgment” appearin the of wouldits
trial, knew uponto the went to it the factsfollow. When action

coverage defended, itposition against stood. If it did sowhich its
knowledgereservation, facts,full the andwith a of without“without

fromcircumstances,” estopped denyingthus was thatexcusing and
against.the claim defended Sauriolle v.policy gavethe insurance for

action, seeking39, 49.N. Its defenceof the withoutO’Gorman,86 H.
coverage, disposethe issue of would thereforeprior ofdetermination

the in favor.plaintiff’sof issue the
liabilityaffects the defendant’sThe of the actionissue of notice

coveragenotice,if there the issue ofPrimarily,in wasrespects.two
provided did conduct thepresented the defendant notwould now be

defended,held then it becamedefence If to havethe action.of
requirementtheasserting non-compliance with ofestopped from

v. Insurancepolicy prescribed.the Wilsonthenotice in manner
given pro-the samean issue is to beCo., 77 H. 344. Notice asN.
on thecoverage and matters which insur-othercedural treatment as

secondary way, upon thedepends. In aright duty defender’s toor
conducting defence thechargeability for theissue of the defendant’s

bearing. given in a manner auth-Noticerelevantissue of notice has
controling thecircumstance of situa-if notmaterialorized would be a

defendingheld thethe defendantin the claim thatsupporttion ofits
incarry on the defenceauthorized toplaintiffto asattorneys out the

its behalf.
attorneysthe receive noticeinsurer toauthority from the toActual
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the not a permits.conduct defence is conclusion the evidenceand to
thesupport placed uponclaim of it reliance is the pay-To insurer’s

by attorneysa bill rendered the in thement of for services other ac-
alleged inan thetions with inclusion bill of two small items for services

up,When the madein the suit. bill was it was anfor amount for the
their entirety. specifyin It did not theservices amount of each of

items, and whether it them at allthe showed is doubtful. “The bill
is the total all thesegoes items, goesthat of various and the bill as
And it that if the theyis not clear bill did the items,a total.” show
in a manner to indicate their to thewere stated reference suit and not

attorneysactions. The chargesthe other intended to cancel allto
any remained,and if it bywas In the lightin the suit mistake. of

the attorneys’ authoritydisclaimer ofthe defendant’s and of the fact
charges in the suit cancelled, findingall other for services were athat

authority by ratification, upon the theimplied paymentevidence ofof
admission, reasonablyor as an is notapprovalan to be made.as

apparent authorityissue ofUpon plaintiff’s argumentthe the is
plaintiffhis brief as “Theset in follows: forwardedforth this writ to

in accordance thecompany requirementsthe with of the policy, by
forwarding directly attorneysit to the companywhom the had held

being charge anyin of arisinghim asout to matters out of the acci-
company at the plaintiff ‘anyThe outset directed the referdent. to

Crowley Crowley’sMr. and from Mr.claim’ to conduct and instruc-
suits,reference to the earlier the plaintiff reasonablywith under-tions

all suits referred designatedthat were to be to thestood counsel.”
argument premise attorneysis defective in its assumedThe thethat

plaintiffout to the to in chargeheld bewere of all claims in connec-
the accident. The insurer’s agentwith claim it referredtion to whom

apparenthad neither actual norplaintiff authoritythe nameto others
purpose receivingfor the ofplacein his The referencenotice. to.

him right authorityno reference to others. Noimplied delegate histo
him. And there nogiven presumptions growingwere “fairwas out

the usage (Moortransactionparticular Wilson,or of trade”of the v.
332, signify an335) delegableto26 N. H. intention to confer a

byNothing was the agent’s,done insurer theagency. to indicate
attorneysdelegate, and the hadright appearance authorityno ofto

place. engagementThe insurer’s appearto take his of them to in the
justified theyand defend themearlier actions no conclusion that were

agents suit, althoughto receive notice of theappointed another all
out of the same accident. employmentarose Their to defendsuits
pointed authorityto no tocertain suits receive of a later suit.notice



23

inindicate one it wasengagement a broader thantheirNor did
in theTheyof other suits. were notthe defencefact, respectin to

They appointedagents or held out as such. weregeneralposition of
defending together.the triedtransaction of suitssingleact in theto

rightgive plaintiffdid the thethem the insurer notappointingIn thus
authoritythey suits,had to defend other whateverthatto believe

for all of them. It did conduct itsliability claimed notthe common
plaintiff rely uponthat the was entitled toin a mannersuchbusiness

they actually Company,had. Edelstoneauthority greater than v.an
employingcited. In320, and cases them the insurer315,H.84 N.

plaintiff theyanticipate that the would understandtohad no occasion
employment, and without such therefor other occasionengagedwere

Parks, 262,Davison v. 79 N. H.holding 264.no out.was
theignorance authorityof limits of their notplaintiff’s isThe

charge assumptionhisentitle him to about them to theenough to
holding having authority beyondthem out as thatNotdefendant.

required protect by givingnot to itself noticegiven,in it wasfact
authority. Employment an attorneyof to conduct aof the limits of

tendby employment others,itself to show his fornotlawsuit does
or occurrence maytransaction be the occasion foralthough the same

representations bymust beThere word or conduct onall of them.
principalalleged acknowledging authority uponandpartthe theof

reasonably andmay placed,be is in fact inreliance order towhich
him in Apparent authorityconduct his behalf.charge for another’s

charged principal uponas a generalrests the doctrineby one iswhich
bybe misled theestoppel. One must statements of defendant ofof

misleading nature or intendedreasonably to mislead.a
attorneys brought.hired the to defend the suits firstThe defendant

onlyto them inreferred connection with those suits.plaintiffThe was
reasonablymight theyunderstand that hiredwereThereby no one
The other suit was not served until after theany others.to defend

The nothing plain-defendant did to lead theearlier ones.trial of the
it;engage the attorneyssamethat it would to look aftertiff to believe

the theyto warrant assertion that held outevidence wereThere is no
charge of all arisinghave suits out of the accident.toby the defendant

authorityclaim to receive notice of all suits has no ten-agent’sThe
designation attorneyshis of to defend certaindency thatto show

them pendingreference to for then ora others notthem wasones of
known about.

hethat “should think” he the claimsawplaintiff testifiedThe
during that under-period,”“sometimethe suit withoutagent about
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give any account of the interview. Service of the suit wastaking to
October, 1930,inMay, 1929,the trial was and the suit wentinmade

June, thein 1931. Whether interview was before orjudgmentto
appear. appear plaintiffnot Nor does it that thethe trial doesafter

the trial or knew about it before it held. Theat waspresentwas
judgmenthave extended to the date. Theremayreferred toperiod

ending.earlier No thatnothing to show its reasonable inferenceis
one, placeifinterview, trial,there was took before the is to bethe

testimony prove nothingis that the tends to af-The resultmade.
rights parties.of thefecting the

that there was to another Buthad notice be suit.The defendant
oppor-it it served and it hadof when was nono noticeit received

knowledge pendency until afterit. It had no of itsto defendtunity
right sayto whether it would not defend becausetried. Itsit was

coverageit raise thecoverage or whether would issue ofdenial ofof its
anydeprivednot saved for it. It was ofto the trial waspreliminary

Attorneysa without trial.might have to seek settlementitoccasion
suit, they engagedifit defended the also were notengaged bynot

dispensedrequirement mayIf the of notice be withplaintiff.theby
immateriality, these facts answer the claim thatshowing itsby
importance.of nowasnotice

any requirement.of a waiver of the Theevidenceis thereNor
premature entry theagent permitto a of suitthe claimofrefusal

plaintiff’s attention, far the evidencebrought to the so asnotwas
re-been, plaintiffhad the would not have beenif itdiscloses, and

made him. Thegiving notice when due service was onfromlieved
ain notice of a suit as well as ofitsis definitepolicy demand.for

expectedthe of areason for notice of service suitand there isclaim,
agentany other. The claim insisted thatbrought as well as ofto be

permit acceptrefusing attorneysin to the tocoursea formalit take
might vary policythat he theplaintiff was not toldand theservice,

notice, any way.of the suit ingivingforrequirement
plaintiff to think thatnotice to entitle thebeing no waiver ofThere

authority notice, and the defence theto receiveattorneys had .ofthe
chargeableinby the insurer either in fact orbeing conductednotsuit

given not met. Sothat notice be has beenthe conditionappearance,
misled, byit no conduct ormay have been wasplaintiffas thefar

defendant.of thestatements

Judgment thefor defendant.

concurred.All


