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testi-law,of thethat, as a matterprepared to holdare notless. We
probative force.alwaysis withoutmony an iconoclastof

upon a statementposition, reliesdefendant, supportin of itsThe
Railroad,v.in LairdWig., 687) quotedEv. s.Wigmore (1of Professor

tes-any tophysicianeffect that: “To allow377, 380, to the80 N. H.
appro-personal experience is tosolely byclaims to knowtify who

diddoctorsplaintiff’sTheimpostors.”priate tothe witness-stand
testifiedexperience.” Bothsolely by personalknownot claim “to

appearIf itsupport them. shouldtothat there were authorities
to betenuousunfounded or toosupportclaim of werethat such a

ofbrought directly to the attentionmatter should becredible such
elimi-ground hisformightand form sufficientpresiding justice,the

aquestion whetherthe record. Thetestimony fromnating such
for theimpostor remains oneexpert anself-professed expert is an or
no caseerror andonly here for manifestpresiding justice, reviewable

here made out.of error issuch

on the verdict.Judgment

the concurred.Branch, J., did not sit: others

)Hillsborough,
5, )1934.June

P. v. & Maine Railroad.Marshall Clark Boston
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(Mr. orally), plaintiff.Lucier Dowd Lucier for the&

McLaughlinWarren, Wilson, Bingham (Mr. orally),& Bingham
for the defendant.

plaintiff,TheWoodbury, possessionJ. an adult in full of all his
faculties, upon propertyentered the defendant’s at Nashua with the
design crossing right wayofof its from west to at the Nashuaeast

point thestation. At that defendant’s main line and southruns north
tracked, southbound,westerly beingand is double the rails used for

accident,easterlyand the for northbound traffic. At the time of the
May quarter of in a26, 1931, morning,about seven the there was
freight going easterly plaintifftrain north on the tracks. The

upon westerly tracks,he entered thelooked north as or southbound
easterlyapproaching, proceeded vicinitytrain and to theno of thesaw

periodhe watching freightrail those tracks where stood the aof for
from three to fiveof time estimated as minutes. He was somewhat

Heplace.familiar with the movement of trains at that time and
westerlytrain in atthat a came over the tracksknew southbound

hemorning,time in the but he itabout that did not look for while
believing passed, anythat it in eventpath,in its had and thatstood

safety. notplacehe in a of In fact the train late and he waswas was
though put placehe in ofplace safety,in a of could have himself a

security by in themoving a few feet either direction offundoubted
bylooking passing freighthe at the he was struckrails. While stood

injuries ofof the train and received thethe locomotive southbound
complains.hewhich

theytrial, juryand the thatat the were instructedIt was assumed
negligenceestablished, plaintiff guiltythat the ofmight take it as was

nothingpathinstanding he did the of traffic whenin as southbound
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stepping place safety; wasaside to a of Thisprevented his absolute
was,Railroad, 265, 269,v. 85 N. H. 270. The casecorrect. Morris
clearunder doctrine of the lasthowever, juryto the thesubmitted

assigned byof theis one the errors defendant.chance, which
chance,liabilityof under the rule of the clearTo the issue lastraise

developed in evidencestate,been this there must bethat rule hasas
1. onejury might followingfind the facts. That thethefrom which

actually presence.thecharged liabilitywith was aware of other’sto be
ofactually ignorantthat the was either2. he was aware otherThat

That, dis-peril to extricate himself from it. 3. afterthe or unable
required oppor-situation, due care and time afforded anof thecovery

tunity saving action.for
re­knowledge presenceactual of is notthe other’sIn some states

being presence oughtifapplicable the to bequired, the rule other’s
Ashworth,N. v. 154Railroad, 330;v. 85 H. Barnesobserved. Small
charged mustrule here is otherwise. The one to be218. TheVa.

knowledge. Railway, 28;v. 71 N. BursielParkinson H.have actual
v.363; Railroad, supra.N. H. MorrisRailroad,v. 82

knowledge partin this be theSimilarly, there must state actual on
charged of,that the other either unaware or unablethe be isof one to

exposed.perilthe to he is Therehimself from whichto extricate
state, however,in this that oneauthorities which indicateare some

may chargedknowledge presenceof the behaving actual other’s
appreciate ignoranthe theoughtif to that other isunder the rule

escape Gahagan Railroad,fromunable to it. v. 70perilthe orof
Cavanaugh Railroad,Railroad, 362;v. 71 N. H. v.441;N. H. Waldron

Railroad, supra.v. These cases are to be68;N. Morris not76 H.
present point.the state of the law on thisexpressingtaken as

434; 81;Hustis, Railroad, 73,N. Jones 83 N. H.In 79 H. v.Lee v.
401, Austin,LaPolice 85Railroad, 403;83 N. H. and v.v.Stocker

doctrine of the last clear chance is based244, 245,N. H. the said to be
charged. theknowledge of the one to This isupon superior bethe

one,”“the lastthe rule. If chance must be a clearproper forbasis
176, ifRailroad, 180)N. H. and “the means(Morrison v. 86 doctrine

designation impliesjudicial there must beprecisely itswhat —that
ordinarybythe accident the exerciseto avoid ofopportunitya clear

Goodwill, App. 440, 450,44 incare”, v. Cal. cited Ramsdell(Lawrence
then, oppor­in that there457)H. order be a realCompany,v. 86 N.

pre­tunity knowledge,there must real andavoid the accident beto
equivalent. Consequently, mayone not beknowledge is not itssumed

avoidingof ancharged opportunity accident,the last whetherwith
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that he' in factfoundplaintiff defendant,he unless it can bebe or
in fact knew of the other’spresencethe and alsoknew of other’s

actualescape from it. Lack ofdanger inabilityoblivion of the toor
equivalentthe ofknowledge point negligence is noton either due to

knowledge Hustis, supra.in fact. Lee v.
thatforegoing, however,necessarilyIt thedoes not follow from

upon testimony to thatfinding knowledgea of actual must be based
circumstances, dis-given by charged. The aseffect the one to be

jurythe would be warrantedby evidence, mayclosed the thatbe such
knowledge, andtestimonyin lack of actualdisregarding direct of

did, inchargedto befind, spite testimony,in that the oneof that
and the latter’sfact, knowledge presenceactual ofhave of the other’s

appreciation peril.want impendingof of the
plain-clear chance thebringTo rule the lasthimself within the of

fireman, upontiff andupon testimony defendant’srelies the of the
Theof locomotives.expert, operationthat of his in theown skilled

that the maintestimony may fairly establish asfireman’s be taken to
theyline the north curveapproachtracks the fromNashua station

engineer’sto the left. in track and to theDue to this curve the
position the aheadright cab,on the vision of tracksside of the his

impeded bywas Under these condi-the of the locomotive.boiler
keeptions a ahead whichdutyit was the the fireman to lookoutof

he doing just keepingwas his watchprior to the accident. While
and when at the south side ofthe of wasfront the locomotive about
Bridge street, public highwaya in which crosses the defend-Nashua

fortyant’s two hundred andtracks north of the and aboutstation
standingplaintifffeet the inpoint collision,north of the he sawof

path by passingthe theof the absorbedtrain, with his attention
freight. thinkingseeing plaintiff fireman,theImmediately upon the

to theplaintiff approaching train,that the calleddid not see the
The train was notengineer, “Stop, track,man on the whistle.”

stopped, passed point of contact. Thehowever, until it had the
byplaintiff’s theexpert the conditions disclosedtestified that under
thirtybrought stopevidence to a in fromthe train could have been

fifty it waswarning given.to feet From this evidenceafter the was
clearcompetent liability the rule of the lastjuryfor the find underto

chance.
chancedenyingThe that the last cleardefendant, in addition to

applies the accident restedit,to chance to avoidasserts that the last
that theplaintiff First,therefor.assignswith the and two reasons

stopped after it was withinevidence not beshows that the train could
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fifty plaintiff, onlyfeet of the but plaintiff, havingthat the his own
control, could,locomotion to had he due care himselfused to inform

steppedsituation,the have pathof from the of the train after it was
fifty second,feet of him and And,within so avoided the collision.

that the uncontradicted evidence that theshows locomotive bell was
blowingringing as andapproached plaintiffand whistle the train the

therefore,that, plaintiff did, fact,it cannot be the indoubted that
approach.know of its

The first is The clearcontention without merit. rule of the last
apply chargeduntilchance not the that rule isdoes one to be under

actually presence.theaware of other’s The rule be invokedwill not
onlyagainst negligently the other;one who fails to discover it will

he v.actuallyinvoked when does discover the Bursielbe other.
Railroad, p.Morris v. and 270.supra; Railroad, supra; cited oncases

The second Thedefendant’s contention is also without merit.
ringing theof of and the the whistlesoundingevidence the bell of of

plaintiffpersuasive actuallythat the ofis must have been warned
heapproach Equally persuasivethe the train. thatof southbound

actually approach testimonyknow of its the firemandid not is the of
theplaintiffthe did not move the hethat at all from time first saw

•plaintiff impact. plaintiff’s testimonythe The a resultuntil that as
memoryinjuries his of at the time of accident wasof his events the

destroyed prove disprovenot serve either to or to his actualdoes
plaintiff ofknowledge. actually approachIf the ofwas aware the

havestoppedafter it could not be in season him tothe train but for
and he to bestepped path, negligently so,failed to isfrom its do
negligence of avert-charged with concurrent or with the last chance

he If he have actualing the accident and cannot recover. did not
knowledgeoncoming thoughknowledge train,the even this lack ofof

underpart chargedhis own he notnegligence,his due to is to beon was
chance, may if wasrule of last clear and recover the defendantthe the

theofgoverning applicationunder rules the of the doctrineliable the
thequestion fact forchance as above set forth. It is a ofclearlast

plaintiff have actual,not the did in fact seasonablejury whether or
aapproach. motions forknowledge the train’s Theof defendant’s

verdict properlya directed were denied.nonsuit and
plain-proceeds upon the that thecharge theoryof the courtThe

conclusively placing himselfnegligentshown to have intiff was been
Thistrack, approaching train.uponhe did the oblivious of theas

plaintiff’schargethe further thecorrect. But assumes thatwas
at leastup impact,of oroblivion continued to the momentstate of
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steppedhim have aside. This was error.late for tountil it was too
actuallyin fact thewas aware of train’splaintiffWhether or not the

fact which should have been submitted to•approach an issue ofwas
jury.the

happened priorthat what to the timejuryThe were also instructed
plaintiff’s presence immaterial,wasthe fireman the thusdiscovered

statutory crossingthe fact that theexcluding theirfrom consideration
crossing sounded,Bridge street was that the bell waswhistle for the

speed plaintiffdecreased before the cameset in motion and the train’s
bearing upon thehas some issue of theinto view. This evidence

knowledge oncoming train andplaintiff’s of the should haveactual
that issue.been submitted on

theIn relative to defendant’s motions theview of the discussion
likelycharge are not to arise at the next trialexceptionsother to the

requireand here mention.do not
New trial.

All concurred.

)Sullivan,
5,June )1934.
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