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covery may broughtwhich be had when suit is to enforce the lien.
When, brought having;here, bond,as suit is to recover on the the hen

specificallyindischarged rightbeen and the to sue enforcement thereof
denied, provisions as to notice are of no effect. The lien existthese

supra.independent Erectors, Company,of notice. Guard Rail Inc. v.
byThe existence of a hen but for the bond is the criterion which the-­

right uponto sue that bond is determined.
recoveryobjected permittingIt is that without notice of the lien

against suretya a here in an un-on such bond as the one suit works
just hardship not Sub-con-on the defendant. Such is the case.

may required give paya to material-men or the-tractors be to bond
principal surety may require paymentofcontractor or his evidence

making paymentfor materials used to thebefore sub-contractor.
by de-Bostwick, 536, uponThe case of Cudworth v. 69 N. H. relied

being point.infendant, hen,a suit to enforce a is not

Judgment plaintiff.thefor
Ah concurred.

,Hillsborough­
28,June 1934.

v. Enoch D. Fuller a.Frank Woolf & a. &
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Timothy F. and MyerO’Connor for theorally),Saidél Saidel{Mr.
plaintiffs.
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Francis W. Johnston, attorney-general, H. Lorimer,Thornton
attorney-general,assistant and John J. Sheehan, solicitor, {Mr.

orally),Lorimer for the defendants.

Laurence I. Upton, byDuncan and Robert brief,W. as amici curiae.

Allen, objectionJ. The to the form of proceedingthe is that
plaintiffs remedythe adequatehave at common law. The statute

requires payitinerant vendors to a depositstate license fee and to a
specified secretarysum with specifiedpurposes.the of state for Viola-

'tion of the requiresstatute is made a misdemeanor. It pay-also the
placement of a local inlicense fee the where the business is con-

ducted, penalty day neglectunder of a fine for each of or refusal. The
alleges irreparable damage plaintiffs’bill to the andbusiness credit

if the carrydefendants should prosecuteout their threat to unless
the store was closed.

Any right maythe defendants have had closingto seek the of the
longer plaintiffsbusiness no exists. The are not now itinerant
theyIfvendors. were such before or brought,when the bill was

lapse of time then has asince terminated business of that character.
storekeepers mayTheir business as established not be interfered with

wrongfulfor a before, theyconduct of it as the say,defendants be-
came such. The defendants now noseek such interference.

againstinjunctionNo the collection of the state license fee is
sought. any allegation protectionNor is made of the againstneed of

city bythe of Manchester of openingreason the of the store without
payment cityof the local license fee. Neither the nor its tax col-
lector, upon imposes dutywhom the statute the collectingof the local
fee, party rightis a to the bill. The in equity payingof relief from

illegalan state tax or a state or local fee,license not ifrecoverable
paid statutory provision recovery,without for is therefore not relied
upon supportin alleged anyof the bill. Nor is it that there was ex-
isting when the depositdemand bill was filed for the with the secre-
tary of state to be made.

irreparableconsequence, damage mayIn no now result unless
prosecution plaintiffsof the Authorityfrom the as misdemeanants.

enjoining prosecutionis to found for the of anbe unconstitutional
prosecutionwhen the involves a direct propertystatute invasion of

rights resulting irreparablein 282, 447,loss. 32 C. J. ands. cases
rights prosecutionan of fromcited. Such invasion alone is not here

mayalleged, upon anyand not pleaded.be asserted facts
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relief,plaintiffs mayBut if injunctivethe not tonow be entitled
may bythe bill a declara-transformingbe amended it into a suit for

tory judgment. procedural respectsThe in all like thatsituation is
in Johnston,Tirrell v. a claimplaintiffs86 N. H. 530. The make

present legal... right”of “a (Laws 1929, prosecuted.c. not to86) be
validityThe an exerciseessential issue relates to the of statute asthe

police plain-of the power, generally applicationeither in to theor
declaratorytiffs, mayand such an issue be determined under the

judgment act. TheKeene, 147,Faulkner v. N. H. 152-157.85
Johnston,arguedissue has been and v.is to be considered. Tirrell

supra.
Upon questionthe plaintiffswhether the come within the statu-

tory definition of vendors,itinerant the act and its amendments
personswithwhich deal such in No distinc-terms include them.

mightiftion, valid,one be is and non-resi-made between residents
citydents either of the isstate or of the town or the businesswhere

Nor,on. in amendments, any expressedcarried the is difference
openingthose a temporary occupancybetween store for and those

opening periodone for a Intemporary.intended to more thanbe
language,literal in testtheir their effect is to eliminate intent the

temporarya opened. Theyof character of silentthe business are
respectin exceptions storekeepers engagingthereto and the therein of

lengthsin for andbusiness defined of time externalindicate that
physical facts are alone to busi-determiningcontrol in whether the

temporary meaning legislationness is within the of the word as the
employs it. it incon-temporary business,Since defines a there is no
sistency in either of the that theamendments because of the fact

usually byis not that forcegivendefinition a Unlesssuch business.
specialof a rule of in consti-passing uponconstruction available the

tutionality of legislation, stated, plaintiffsto are withinbe later the
ofexceptionno the act.

aconstitution,reference to the state areWith itinerant vendors
of exercise of thesubject police power promotionthe of the in some

togeneral objectwelfare. “The of to bethe statute would seem
upon itprotect public imposition practisedthe from the hable to be
hiring,by peddlersvendors whoitinerant are not hawkers or because

occupying aleasing building business,or for who sell tem-their but
transiently placein toporarily place, travellingor one or in from

naturallywares, mightor beplace, goods, merchandise, and who
andfree, to restraintssupposed least,to be some extent at from the

inducing personsdealing applyfair and which toinfluences honest
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permanently given locality.”in inestablished trade a Common-
Crowell, 215,v. 156 216.wealth Mass.

legislation may public enough,That the be of some benefit is not
constitution, give validity. In addition,under the state to it it must

byimpair destroy private rights guaranteedor thenot constitution.
police power mayin validWhile its exercisethe either forbid conduct

permit regulation (State Roberts, 479,under and476,or it v. 74 N. H.
cited), inquireand while it is said that “The court does intocases not

expediency legislation”or (Ib., 480,the wisdom of and casessuch
yet equality privilegeit is “subordinate of and ofcited), to the burden

by rights guaranteed byofsecured the bill and the constitution”
Jackman, although(State 318, 332).v. 69 N. H. “And the reason­

relating public ordinarilyof a aableness statute to welfare is not
question properly pass (State Jackson,on which the court can v. 71

554;552, Rogers, 253, 256, 257,N. H. Sundeen v. 83 N. H. and cases
right possessingpropertycited), acquiring guaranteedthe of and is to

”bypersons (Bill Rights,the art. 2)all constitution of . ... State
Company, 322, equal property rightv. 84 N. H. 323. “... an is so

specifically guaranteed rights necessarilyin the bill of that it limits
subsequent grants power adversely Eyersall of to deal therewith.”

Gilsum, 1,&c. Co. v. 84 N. H. 21. “The true view is that ofboth
provisions granting legislativeof thethese fundamental law [one

power reserving rights]and one individual are to be considered to­
gether qualifyingas andinterdependent, limiting other;the one the

givenotherwise it would result that effect could not be todue both at
time. insupreme deprivethe same Neither is a sense that would the

partother of its effectiveness as a of the fundamental law.” State
Ramseyer, usuallyN. 31, 34. employedv. 73 H. test in“The this state

constitutionality, purpose legislatureto determine the not of the the
had in when employedview it enacted but of the means it toa statute

purpose,effectuate a inquireconstitutional is to whether the restric­
imposes byrights rightstions it on individuals ofsecured to the bill

(State Normand, 541,are unreasonable v. 76 N. H. and543), not
imposes any right.”it Craig,whether restrictions on such Carter v.

200,N. H. 205.77
may police legislation theyWhile the courts not condemn because

regard inexpedient unwise, yet expediencyit as or the is to takenbe
account, respect publicinto in importanceto the of the benefit the

legislation adoptsseeks to it topromote, as well as the means secure
Expediency ifutility, legislationthe benefit. and the isinvolves

public concern, imposingadirected to interest minor while seriousof
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regulationin guaranteed rightsrestrictions or bar of accomplishto
interest,the it totends show its unreasonableness. On the other

hand, public policethe more insistent the need of measures, the more
may private rights satisfyrestrictedbe to the Aneed. statute for-
bidding kindlingthe of fires or the use of matches in pre-the woodsto
vent fires is applicationforest more sustainable when limited in to

danger.periodsseasons and of fire It sayis not that the courts the
legislation inexpedientis and void, that, findingtherefore but the

expediency, theyextent or character of the then balance it on the
scales of reasonableness with the seriousness of the restriction of
private right sought imposed.to be The legis-ofreasonableness

mayif be, legislaturelation is to be found it bybut “the cannot its
mere fiat make that reasonable which indisputablyis unreasonable.”
Carter v. Craig, swpra, 206.

upon policyBased of upholding legislationthe possibleso far as
pursuanceand in presumption legislatureof the that the intends to

pass laws, principleno invalid is athere of construction that awhen
statute, unsustainable in its literal terms, is valid in appli­some of its
cations in others, thoughbut not it is to readbe as the latter were
excepted operation.from Petition,its Kennett’s 24 139, 141;N. H.
Opinion Justices,the 41 N. H. 553, 555; Aldrich v. Wright, 53 N. H.of
398, 399; State,Cheshire&c. Co. N. 167, 169;v. 63 H. Holt Antrim,v.
64 284, 286;N. H. Jackson, 511;State v. 69 N. H. Jackson,State v.

556;71 N. 552,H. Goodrich&c. Co. v. Howard, 86 N. H. 512. The
principle, however, applied givesis not to ifbe it the statute a mean­
ing legislature intend, bythe did not either addition to or subtraction

(State Gerry,from 495, 503;its terms v. 68 N. H. Canaan v. District
517, impossible74 N. if541), partH. and it is to tell what of a statute

operative provisionswas intended to be when some of its are uncon­
stitutional, wholly (Opinioninvalid the Justices,it is 76 N. 601,H.of
604, 605; State,v. 81 N. H. 341, 353).Williams

Viewing analysing legislationand the under consideration in the
light foregoing validity,of the tests and measures of inthe act de-
fining divides accordingitinerant vendors them into two classes to

temporarythe or to the transient course and character of their busi-
selling by sample.ness of merchandise from stock or To be within

occupyclassification, buildingeither one must hire or a or structure
L., 158,for the and sale of the merchandise. P. c. 1.exhibition s.

selling agents makingandCommercial travelers sales to dealers are
excepted, peddlers. Ib., Byas too are hawkers and s. 3. the 1931

50)(Laws 1931, c. inamendment those whose stock trade has been



70

An-yearfor the are also 3.excepted.taxes for currentassessed S.
exception periodwhose aplace openof those of business forother is

year (Ib., changed bys. 1)nine months in each calendar isof Laws
48, exception place openan of of was1933, c. to those whose business

continuously year.during previousthethree months calendarfor
by law, may openterms of no one a store ex-Thus, the literal the

relatingan vendor the tocept as itinerant unless he meets conditions
yearprecedingin inthe or unless his stock trade has beenbusiness

during year.the runpurposefor taxes current His to theassessed
immaterial,an extended or indefinite time is as also hisfor isstore

credit, storekeeperthe nature of a or mer-his asfinancial business
goods.of his stock He is foot-chant, and the value of not on the same

storekeeper. Although intoing goingas the established in fact his
purpose of becoming established,with the withventure he is classified

temporaryconducting requireda or transient business. Thethose
per$25of a licensefee of and a localpayments state one of three cent

secretaryand required depositof his stock the theof the value with
security possible purposes$500of foras creditors and otherof state

him, andsubject to real substantial from the estab-burdens which
exempt.storekeeper is The exclusion of stocklished those whose has

in the year openingfor taxes of feature ofassessed is anotherbeen
contrast.

storekeeper openingthe established and a storebetween oneAs
purposethe it established,with or without that shalleither become

anyin public regulateno differencethere is substantial need to them.
suggestion the ordinarilythat latter’s credit is more doubtfulThe

undeserving acceptance. knowledgeisthe former’s ofthan Common
wholly negli-that the ato the effect difference is andall indecisiveis

depends entirely upon resources,credit. Credit almostgible factor of
Anyability. legislative finding assumption to theand orcharacter

contrary disregardanwould be unreasonable of fact. No reasonthe
securing responsibility perceivedfrom has been advanced isaside or

the distinction.for
openthe law inforce of literal all whoThe drastic its inclusion of

exceptions ofstores, with the those whose stock taxed and thoseis
part ap-for previous year,some of the ishave run their storeswho

resulting upon againstin burden theparent innocent to insureits
properly subjectescape presentto it. someof those Itinerantsthe

ifpublic unrestrained, which in case ofto is themenace the absent
By temporary storekeeperthe aopening a inclusion isone store.

disadvantage with fac-a the theplaced one, althoughat established
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probationaryA of termhonesty reliabilityof and are even. sorttors
publicofopeningfor a him to the confidence theone store to entitle

given impair competitivehis stand-storekeepers tends toestablished
ining them, him to thatplacing uponwith thus a burden addition

ofdeposit. unfairlyof thosefees and He becomes classified with
credit, fairly equalitylegaldoubtful when he should be on with those

regulation.needs nowhose credit
ifgoesThe law to such an that an established merchantextreme

to a before his is assessedfor taxesmoves his store new location stock
yearin which he withmoves,the in he becomes classified itinerants.

purchaser regard-A an one,of established is also treated asbusiness
inless of the continuance of the business the same location. It would

goods hiringseem of store in sellthat a receiver of a stock a which to
store,openingthem store ais another. From the chain concern new

boyhaving many girlto sellestablished,after the farmer’s and who
vegetables bya theflowers, roadside,fruit and at structure illustra-

may multiplied. peddlers L.,the (P.tions be Even hawkers and act
157,c. permits produce place places. the of one’s own from1) sale to

procuringwithout a Acense.
respectIn accomplishesanother the law unreasonable discrimina-

already appears,tion. As an itinerant whosevendor stock has been
year excepted.assessed for for the current istaxes It follows that

commencing during yearone thebusiness first three months of the
may excepted, Aprilbe since his is not until if1,stock taxable but
he then, exceptwaits until the assessment is effective to Ithim. is
suggested gives public securitythat the assessment the and creditors
measurably equivalent byto afforded deposit.that the Acensefees and

suggestion PaymentThe seems strained. of the tax is requirednot
bring exception.in personsorder to one within the All are taxable

they any,on their in trade if havestock and in anconfidence itinerant
having purpose permanencyvendor no in opening placeof his of busi-

inspiredorappreciablyness is not enhanced because his stock has been
byassessed. An assessment taxes is nofor itself basis for credit.

movingFurthermore, during quarter yeara merchant the first of the
periodoutbuyingor one another in the remain thewould without

exception.benefit of the
attempts adjustment among persons openingThese of atresults

and aid in showingstores make manifest their unreasonableness that
fairlypersons may be withnone of such classified those who are

inis fact indoingvendors business which itinerant character. The
acknowledgeattempts opening mayin that afl notthemselves stores
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factitinerants, recognitionclassifiedwith without of thebeproperly
any.includingtrouble is inthe realthat

may readily escapethat an theargument itinerant vendorThe
by adisproofof the law a false claim difficultof that he isregulations

storekeeper, imposingforfurnishes no sufficient reasontemporary
properly engagementmade in hisregulations conditions for histhe

upon engaged. difficulty proofthose not therein The of isbusiness
intangibleformidable, and is more assertive than actual. Thenot

ordinarily elusive,not andintent is attendant circumstancesofnature
satisfactoryfurnishingin evidence it. In the eventusually aid about

by complianceanwhich itinerant vendor avoids withof falsehood
violation,penaltiesliable for the for and thehe remains itslawthe

may in fact thatpublic some measure be atoned. Thewrong to the
fixproof legislatureof tomay difficult does not authorize thebestatus

manyit which includes who not of thefor are class.definitiona
only temporaryaopento store for a conduct'of the busi-rightThe

right carryto anfundamental as the on established business.asness is
classify notmay not with who arelegislature itinerants thoseThe

mayin theitinerancy regulatedSales be ofin fact. becausesuch
thoughwandering. mayandtravel One not be treated asofelements
entirelytheywere attributes of his business when areelementsthese

police protection legislation making distinctionsIf inlacking.
separateopening may valid, bystores be it must beamong those

treatment, adapted purpose confu-for the and withoutspecialand
subjects of classification.unrelatedwithsion

openingof those who areclassification stores with thoselaw’sThe
orsustainable,in fact is not either to all of themasvendorsitinerant
ingroups againstof them. The discriminations themcertainto

in tostorekeeper heavy proportionare tooof the establishedfavor
public mayas the have for the classification.slight interestsuch

in therights equality high placeofguaranteed that holdsOf the
beyondof one citizen in of isfavor anotherDiscriminationlist.

inexpresses itauthority make, legislationto whetherlegislative
reasonablyinit result. Classification must beproducesorterms

legitimate public Opiniona the Jus­interest.to secureadapted of
562, 564, and cases cited. Whether one is burdenedH.85 N.tices,

him,given totheyor whether have notare not benefitsotherswhen
may justifiedor loss of the beof the burden benefitimpositionno

must be foun­wrongly classified. “There some substantialif he is
Ry. U. S.Seegers,&c. v. 207and therefor.” Seaboardbasisdation

classification, valid,to on substan-a be must be based73, “.. .76.
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which make-fcial one class sodistinctions different from another as
necessity legislationforsuggest respectto the different with thereto.”

Commissioners, 192BoardDavis &c. Co.v. Ind. 144. “The funda­of
shall arbitrary,mental rule of classification is that it not be must be

germane purposeon distinctions and bebased substantial to the of
Kelley Boyne,v. 239 Mich. 204.the law.”

right property right to acquireThe to includes the well toit as as
propositionpossess firmlyit. “No is now more settled than that

rights privileges everyit is one of the fundamental and of American
andadoptcitizen to follow such lawful industrial not in­pursuit,

mayjurious community,to the as he see fit.” People Marx,v. 99
in386, Ramseyer,N. Y. v. 73 N.377, 31,cited State H. 35.

plaintiffs prosecution violatingThe are not liable to for the law,
in respect maybecause it is unconstitutional to itthem. How far be

inapplicable who are itsto others within literal how far aterms, and
maylicense fee demanded as a condition engagebe to in a business

subject maywhich, constitutionallyto regulation,while not be for-
bidden, which, by disposaltoinquiries case,are the of nothe answer

opinionrequired. legislation entiretyis that theNo is invalid in its
anyexpressed; effect, prospectivelyis retrospectively,and or of the

legislation (approvedrecent to the 4, 1934)amendment enact-June
invaliditying any any partthat of of it in any applicationor of it

shall not affect the remainder of in other applications,it is uncon-
drawing separates arbitrarysidered. “In the fine which the field of

protected rights property per-interference with of inand freedom
protective legislationsonal that ofaction, publicfrom in ofbehalf

safety, each must fall on one othercase or the side in accordance with
v.particularits circumstances.” AllFeingold,State 77 Conn. 326.

that placethat is decided is the law is invalid as to aoccupyingthose
goods theyof business for the sale of inengagedwhen are not the

business as itinerants.
unnecessary anyThe conclusion also renders thedecision whether

legislation anyinin or in ofpart applicationswhole or its literal is
in conflict federalwith the constitution.

discharged.Case
All concurred.


