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apply only containingdid not to all a carextra trains but to those
upon which a derrick the rulepurposewas mounted and that the of

protect twenty-was property speedsto railroad in ofsince at excess
per likely swingfive miles thehour derrick boom was to and break

fastenings. pro-from purpose beingloose its The toof the rule not
groundtect plaintiffsectionmen its breach is not available to the as a

negligence.of Derosier Company, 451,v. 81 N. H. 457.456,

Former result affirmed.

All concurred.

Coös,
Sept. 4, 1934.

TappanCarroll Frizzell v. C. Pulsifer.
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plaintiff.Leon Ripley,D. for the

(byHening orally),D. brief and for the defendant.Crawford

presents questions.J. 1. Whether thePeaslee, C. The case two
jury. 2. If not cov-plaintiff did,made a case for the he was an issue

by by charge.the evidence submitted theered
bargained forparties agree1. that the cows the defendantThe

they passmeant the testwere “to the test.” This that muststand
eligible export totuberculosis,for so as to be for from Vermontbovine

authority. AsHampshire, permit by publicon a to beNew issued
remaining orsomething qualityto be done to ascertain thethere was

property sold, pass requiredof the title did not until the statestate
done,If and when that was thehad been ascertained. cows became

L., 166, 19; L., 313,c. s. P. c.property purchaser.the of the P. Vt.
s. 7944.

suggestedIt that as the intended to take thehas been defendant
permit necessaryand a forHampshire,into New was such trans-cows

passportation, permitwould not until the was ob-therefore title
According allbyThis no means follows. to evidencetained. the

Inplaintiff’s premises.to delivered at the thethe cows were be
agreement upon permit norspecial subject,of the neitherabsence

of ma-necessary a title. Those matters becametest was to transfer
theyonly partsfar were madeterial that issue so as of the contract.to

proposed purchasesthe defendant to take his NewThe fact that into
plaintiff Vermont,delivered them him inHampshire, after the to

obligation upon plaintiff. specialIn aimposed no the the absence of
permitno to thanpromise so,to do he was more bound obtain the

pay transportation.for theto
bydisagree passingwhat was meant the test.partiesThe as to

byregulations upon subject plaintiff,were testified to theThe the
ques-inobjection being made. He said that as the animalswithout
sixtyeligible export periodfor apassed they were then for oftion

that another cow in the herd wasdays, regardless of the fact same
ifassociation,But of such the soundfound to be infected. because

sixty days, a second test of themanimals were not moved within
nothing beyondrequired. passingthatwould He also testifiedbe

export bargainfor of when the was made.the test was talked
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ac-had anhad a different Efe himselfThe defendant version.
re-clear he could notherd, keepand in order to its recordcredited

any in-any coming a where there wasceive into it animal from herd
enough pur-claimed, it not that theTherefore,fection. he was

passed eligible export.for Since therechased the test and werecows
aacceptable untilherd,in the the would not bewas infection cows

hiswhollya herd. It was alsolater show uninfectedtest should
Thisprocure permit for removal.plaintiffclaim the was to thethat

plaintiff denied.the
plain-testify anything to thedid not that he saidThe defendant

until after the first testtiff freedom of the herd from infectionabout
to him. HeDecember,in and communicatedwas made the result
plaintiff, andexplained positionhis full to theclaimed that he then

test, plaintiff keepthe toelapsesince time must before a second asked
also,claimplaintiffthe until warmer weather. The denied thiscows

byrequest keep cows was made the de-and said that the that he the
changes placeat his hepleafendant on the that because of certain

had no for the cows at that time.room
again April;in and thereplaintiff’s placeThe visited thedefendant

he wasa testified that stillwas talk about retest. The defendant
contract; while theinsisting plaintiffthat the had not fulfilled his

seekinginforma-plaintiff to the effect that the defendant wastestified
made before ation must cause another test to beas to whether he

permit plaintiffThe said hecould obtained and the cowsmoved.be
sixty days elapsed.had There-thought requiredit would be as the

tested; andto the two cows afterupon proceededthe defendant have
anypaid living, without furtherthe fire took and for the one then

supposed theof herd. While he testified that he wholetest the whole
employed veterinaryretested, appearedit that he theherd had been

employed theonly purchased.he had He also sameto test the two
permit him.party the removal forto secure

evidentiary tending to substantiate theother factsThere were
to show that heplaintiff’s position, enough has been recountedbut

onlythat the con-go jury uponthe thewas entitled to to proposition
by December,made in andin fulfilled the testdition the contract was

hadshortly fire,before the and that titleagain by madethe test
jurythe from theaccordingly. The motions to take casepassed

rightly denied.were
plain-that “Theexception, jurythe were instructedSubject2. to

the defendanthe sold the animals totiff, Frizzell,Mr. contends that
time,atcompleted that1929;in fall that the transaction wasthe of
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that theand cows remained thereafter on his farm as a convenience
merelythe doctor.” partto This was a generalof a statement of the

parties.of It varyclaims does not control or verythe in­specific
given later,structions which did not concern partiesthe claims of

jurytell the precise groundsdid the upon theybut which were to de­
jurythe case. youcide The were told: “If negotia­find allthat the

leading uptions to the actual possession paymenttransfer of forand
completed;animals had nothingthe been that further remained for

plaintiff, Mr. Frizzell, do;the to that completed perform­he had the
obligationsance of all of his under his trade with the doctor and that

were there merelythe animals on his farm for the of theconvenience
waitingdoctor and were there for him completeto call for them and

payment for them at the fire, yourtime of the then verdict should be
plaintiff,for the Mr. Frizzell. On the hand, youother if take Dr.

version of thePulsifer’s transaction and come to the conclusion that
the fireat the time of there remained performed obliga­to be other

partthe of Mr. in respecttions on Frizzell testingto the cows or ob­
taining permita to move them to HampshireNew before Dr. Pulsifer

obliged to call for the paywas animals and for hadthem, then title
yourpassed andnot verdict should be for the Theredefendant.”
ground anyis no reasonable for mayinference jurythat the have

by exceptedthe statementbeen misled to. Lussier,Dimock v. 86
N. H. 54.

Judgment on the verdict.

Woodbury, J., did not sit: the others concurred.


