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Carroll,
21,Sept. 1934.

BridghamGeorge Effingham.D. v.
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Woodworth, SullowayDemond, Rogers (Mr.& Franklin Hollis
plaintiff.fororally), the

Leonard (Mr. orally),E. and E. Hardwick forConrad Snow Snow
defendant.the

specifiedaAllen, J. The motion for directed verdict three
placewas that the road of hadgrounds. One at the the accident

aid.placed under statebeen
litigation partiespreliminary uponIn between the the issuethe

right Bridghamto his claim in v.plaintiff’s held,file it wasof the
332, requirementsH. that the aEffingham, 86 N. for state-aid char-

placeat the of the accident Theof the road were not shown.acter
proof lackinginquiry is whether of essentials then has beenpresent

supplied.
aid,appeared, sections of the road were under butthen stateAs

money expended improve parthad a whichbeen tojoint-fundno
place of the accident. The aid in two suc-in the was furnishedtook

yearFor the second the selectmen notified the stateyears.cessive
improved,of their ofcommissioner selection the road to behighway

purpose. out, partform for the Filled in asa it readusing blank
Effingham... ... of ... the“The Selectmen desire thatfollows:

money year expended uponin ...available the 1931 beFundJoint
being main roadfollowing road: Name of Road thedescribedthe

Effingham. locationto South How is thisEffingham Fallsfrom
previous year?that of Continuation . . .reference towithsituated

your inrespectfully concurrence the above selection.”askand we
the location.approvedcommissionerThe

itdesignated partthe entire road or the ofthis locationWhether
improve,to is to determinedmight be sufficient befundwhich the

Apolicy, andlegislation, its the factual situation.light of thein the
liabilityliability being given in viewfrom the thatexemptiontown’s

dutyduty, relief the is the broadof fromfor some breachbeshould
exemption. State control means suchof theexistenceof thetest

immunitystatutoryunderlying thought... is that the“Therelief.
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from town,has been taken the either incontrolgiven becauseis
Bridgham Effingham,supra,v. 336.part.”inorwhole

money.offollows the use state Until such use localState control
legislation gives authoritynoThe to the com-continues.control

highwaysof notmaintenance constructed or re-in themissioner
policyof funds. The isuse state that not untilpaired with some

furnished is the state interested in maintenance.aid has beenstate
oversight exceptnohas where the state has aided.The commissioner
entitling a townUpon appropriation agreementan to state aid an

jointand commissioner for fund tothe selectmen the be ex-between
highway onlycandesignated be effective for theupon a sec-pended

mayis to receive the benefit of the fund. Ithighway whichtion of
highway agreedof inupon advance of thea definite stretchbe for

upon may indefinitelyitmade or it for suchto be be dis-expenditure
mayhighway improvedselected as be fund.the with thetance on

ultimatelyhighway intended to aidis a receive state for itsHere there
annuallength appropriations each ofentire but with which is insuf-

partthan aimprove length. planmore of the The thatficient to
to the other shallfrom one end become state-aided does notthe road

designation legal sense,in a ifa even it has the commis-amount to
Appropriationapproval. precedentis asioner’s condition to the

validity approval may beyondandapproval,of not be a fair estimate
highway which the fundpart large enoughthe on handthe of willbeof

aid is an annual affair.improve. “State .. .to What will be done
depends uponyears byin future actionfuture the town. Until that
taken, power desig-the selectmen have noaction has been as to future

highways improved,to be and their inof intention relationnation
upon of Bridg-the issue the status of a road.”immaterialthereto is

supra, 335.Effingham,ham v.
of the approvalconstruction commissioner’s is thatThe reasonable

according partto extend to the of the roadcontrol was whichstate
improvement from jointunder the fund. Other-placedwould be

partof such control for amight a situation of the roadbewise there
appropriations mighttownlack of future never becomeforwhich

An ofin fact. outcome that nature not within theisstate-aided
arising statutoryState control acontemplation. as con-legislative

joint fund, improvementa untilimprovement from theofsequence
liability exemptionto travelers continues. Thebegun the town’sis

only applicableroads is to those “constructed or re-to state-aidedas
by bypartin the or state from timeor state aid” thepaired in whole

1931, Exemptionrepairs commence. Laws c. 122.orconstruction
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liability proceeds highway accordingfrom partfor the whole or a of a
wholly improved.it or partlyas is thus

practical gen-Due allowance to foris be made considerations. In
eral, expected chargeit is not anythat the will takecommissioner
of a repairs way.state-aided road until orconstruction are under
But when a highway designateddefinite stretch of properlyhas been

improvement byfor action of the byselectmen concurred in the com-
missioner, it thereuponwould seem subjectto become to con-state

although strictlytrol yet repairsprocessconstruction is not in or
beginsundertaken. exemption liability“The line where ends and

pointexists at the designation Bridghamwhere state-aid v.ends.”
Effingham,supra, improve-336. And where fund is to used forthe be

mayfar mayment as extend, progressso it the ofcourse and the work
ofnot be the sole con-test control. But so far as other or additional

pre-siderations should employed therefor, problembe the is not here
nothing anysented. There is to for useshow of actionconcurrence

joint beyond alreadyof the fund the improvementdistance of actual
made.

sufficiencythe prove placeAs to of acci-the evidence to of thethe
dent be on an dangerousto unrailed embankment, plaintiff’sthe
testimony is susceptible slopeof Accordingbelief. to it, a downward

road,from the side of the a a dis-nearlywith of two feet indescent
eight foot,five to edgetance of feet from the of to wasslopethe its

by growthaconcealed of which trav-bushes came to line of thethe
ofpart slowlyeled the road. plaintiff drivingWhile the carwas his

roadwayin righthand waythe and near side, ground gaveits be-the
.righthandneath the It might fairlywheels. therefore be concluded

that the road material was qualitydefective in in withand connection
slope danger makingthe obscured created thea in the embankment

H.road unsuitable for the N.Dunbarton,travel there. v. 72Seeton
269; Parker v. un-Boston, N.New 79 H. 54. The wasembankment
railed, the fromproofbut defendant asserts no failure ofof causation

unnecessaryof a torailing.the lack standard The result renders it
pass upon remaining groundthe madeof the motion. evidenceThe

jury.a case to submit to the
excepted therequireThe defendant to the refusal fromcourt’s to

jury special answering questiona verdict accidentthe thewhether
on a immediately beyondoccurred culvert theapproachits where

plaintiff happened.claimed it asidegeneralSince the is setverdict
for another the Thereason, exception demands no consideration.
plaintiff recovery ononlyseeks for an thethanaccident elsewhere
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testimony Leclair,about itculvert. His concludes him. Harlow v.
If the was place,82 N. H. 506. culvert the its condition defec-as

tively immaterial. Proof of the as willraffed is culvert the location
verdict, plaintiff’sto a it showentitle defendant since will thethe

dangerous theexplicit placeclaim of another unfounded. However
of thedangerdenial of the causal the isculvert, plaintiff’sthe effect

testimonytestimony, respectand ininescapable logic of his this his
positive any changepermit probabilitytoo and to of atis definite its

probable liabilityNor is it that of a de-another trial. the issue for
againwillfective of the culvert lawcondition be submitted under the

Although bythe trial. the defendantof inattention to it has waived
exceptionan the refusal to hisplaintiff’sto court’s limit the claim to

accident, respectthe it is not rightsown version of assumed that in
will upon.to the matter not be hereafter insisted

ifjury instructed thatThe were the accident was on culvertthe
railinga it, liability.and reasonable therethe lack of caused there was

disregarded statutorytheThe instruction of asubstitution standard
by highway departmentrail the state for a oneerected reasonable
sufficiency railing. 89,as in the character a s. 2.L.,the test of of P. c.

change inThe effect of the the statute has been too well considered
Hooksett,in Cozziv. 84 N. 530, requireand settled H. to discussion.

specifications railing,introduced of theNo evidence was for standard
relatingany strength.nor to its "... it cannot be jurorssaid that

verypossess any definite subject.information on the It is common
knowledge that automobiles when out of control often demolish sub­

impedewhich their progress.” Ib.,stantial structures The534.
may predicated upon findinga byverdict be of athe accident caused

defectively culvert. it does appearrailed As not that a standard
requisiterailing, safeguardmaximum for all embankments”dangerous“the

(Ib­ ., preventedhave533), would the ver­accident, the
dict is set aside.

taken to in effectException legalthe court’s statement thatwas
raffing thinga is the as of adefective same none. As a statement

general furnishing aprotectionrule it was erroneous. Besides as
meeting force, purpose railingin one of a as abarrier is its service
warning. Errol,guide Stratford, 148;and Kelsea v. 80 H.N. Vidal v.

railing may aspurpose86 N. H. 1. A defective answer this as well
one, railing railingwhile no doesnot. need of a there-a sufficient The

along approachfact. If theis an of to the culvert thefor issue bushes
edge roadway plaintiffthe of that agrowing to the told the allclose

travel,have him for his noraffing properinformed course ofwould
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in or notrailing demanded order to furnish notice. Whetherwas
railing requireda foundthere was such that could bethe situation

protection respect, present inquiry.in is not a matter offor this

trial.New

J., the others concurred.Branch, was absent:

Strafford,
21,Sept. 1934.
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Company.State Gas & ElectricThe Twin


