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by brief, forUpton,Wayne and Robert W.Plummer, John Sanders
appellant.the

Carroll, the decedent’sDanaTilton, by brief, for LillianTilton &
adoptive mother.

tendency to shownoAssuming that the evidence hasAllen, J.
the in-presentscaseany general estate, thethat the decedent left

to entitleliability a is sufficientquiry allegedan of decedentwhether
an administratorappointtorequire probateclaimant the courtthe to

part,in of thein orsatisfaction, wholeof the whendecedent’s estate
certainunderpromisedliability upon has beenits determination

party, withoutbyin a thirdconditions to or behalf of the decedent
ispromisorthegeneral character, and whenshowing estate of a

jurisdiction.within the
follows:reads as(P. 8)c. s. to construedL., 293,The statute be

of aon the estategrantingand administration“Probate of the will
countyfor theperson belong judge probate]deceased shall to the [of

personif wasinhabitant;in an suchpersonwhich such was last but
belong judgeto thenot an the shallinhabitant of this state same

per-in theany county person estate, or whichfor in which such had
a of action.”representative personsonal Mn of such has causeor

of a dece­granted “on the estate”Administration is thus to be
county wherenon-resident, anyinresident,dent a decedentand as to

exerciseenough justifyto thehe “had alone notestate.” Death is
any or oc­by reasonappointive authority, permittedof the nor is it

de­non-residentcasion For resident andother than estate. both
meaning theoflegislativecedents must be estate within thethere

havecourtsBy (Const., 80) probateart.word. the constitution
in man­suchjurisdiction grantingin to be exercisedadministration,

is exclusivejurisdictionlegislaturener as the direct. Theirmay
N. H.Cady, 78(Glover 399; Barrett v.393, 398,76 N. H.Baker,v.

legislatureonly thethey powers and such as60, 64), but “have such
52).gives (Woodbury’sAppeal, 50,78 N. H.them”

amendatory actin theConfirmation of the need of estate is found
toappoint was extended(Laws by authorityc. to1905, 8) which the

Sinceaction.kin a cause ofcases the administrator or havewhere
lawby commonsurviving by but notproceedsthe of actions statute
the179),H.Herbert, 78 N.(Davisare not assets of the estate v.

in casesauthority appointgive toimplies need toamendment its
statutory survivalaa of action withwhere no left but causeestate is

exists.designatedin favor of certain beneficiaries
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proofprerequisite appointmentBut the of of estate iu an is often
by claim things.a of estate. the ofsatisfied This followsfrom nature

only property pro-the title to his is in dispute,When decedent’s the
trybate court does not the issue as determinative an ad-whether

appointsministrator be appointed, rightsshall but one theso that
maythe Ap-of decedent’s estate not be lost through non-assertion.
appointpointment depend upon probableor refusal to does not the

merits of the title or claim. may thoughtdecedent’s It be too doubt-
appraisal value, anyone havingif properful to have but a interest

anasserted, appointmentit while to be made.deems worth should be
prosecute havingright finallya claim provedThe to value if meri-

statutoryin tois itself sufficient meet the test oftorious estate.
By (P. anyL., 301, person “suspected havinga s. 1)statute c. of

conveyed awayconcealed, any personalembezzled the ofor of estate
may, upon complaintperson administrator,a deceased of ... bethe

oath, discoveryfor ofexamined, under the same.” If there were no
hardlyestate, appointmentit would beother contended no shouldthat

only suspectedmade it probatebe because was there some.was The
power find (Dodgecourt has no to what the examination v.shows

McNeil, purpose onlyN. H. and the the is168),62 of statute to
reaching Providingin possible search,facilitate assets. a method of

authorityimplies appoint mayto the employed,it so that method be
bymay discoveryv An administrator bill seek of and can­assets

conveyances by decedent, necessarycelation of fraudulent a so far as
satisfyto claims of latter’s Hutchins,the the creditors. Matthews v.

412; Cutter, 468;68 N. H. Preston v. 64 N. H. v.461, Curtis,Janvrin
Tenney,N. H. Abbott H.312;63 v. 18 N. 109. These hold thatcases

representsthe the right,administrator creditors and stands in their
having rightthe decedent to undono the fraud. Since the debtor’s

rights assets,not defeat reach theirdeath does the creditors’ to the
right appointed necessaryto an administratorhave is a incident of

right reach belongingtheir to the assets. The assets are not estate
may partthe at and heir claim ofto decedent his death the no them.

pay theyBut so far needed ofas to debts are assets the estate. It
suggested if assets, appoint­never been that were no otherhas there

power proofment not be within the orcourt’s that of the1would
power.fraud would essential to the ofbe exercise the

property die, rightIf one or more of a ofnumber claimants to the
aof stakeholder that there should be administrators for the estates

by proofthe would ofof decedent claimants not be defeated lack of
property belonging to them.
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in light respective juris-The to be examined the thestatute is of
and other courts. Theprobate probatedictions of the limitations of

from passingcourtsjurisdiction bar its on claims determinablewhich
in powerin other are not removed connection with their oftribunals

appointment. they strangewere, theyIf the wouldresult be that
might aindirectly maintain or defeat cause of action although without
authority rendertry judgmentits merits andto thereon. To make

appointment validan is not to hold the appointeeclaim which the
prosecute, appointmentto and the denial of andesires because the

deprivingclaim is deemed to be without merit is unwarranted. In
properly rightthose interested of the to assert the claimdecedent’s

ruling deprives jurisdictionthe other of rightfullytribunals theirs.
anproduceThe statute is not intended to of Theoutcome that sort.

withprobate thingscourts are not concerned “incident to the business
”conducting Patten, 388,of the administration. Patten v. 79 N. H.

392; Dow, 58,Rockwellv. 85 N. H. 66.
Subject rightsto of first entitled, maythe those a creditor petition

appointmentfor an P. L., 2,to be made. c. ss.299, 3. That is the
requirement provecase here. But it is no that he claimshould his

petition granted.be valid enoughto before the is It is if he claims
honestly seasonablyand to isbe a creditor. There no more occasion

prooffor of claim, grantingactual assets than to establish inhis his
petition. injustice can scopeNo result from this narrowéd of the
proper inquiry by peti-to be made the court as to the status of the
tioner for administration toor as the ofexistence assets. On the

hand, permitother to the court to decide these would leadmatters
inconsistency,to confusion and conflict.

Although promiseperformance yetof the claimed as.estate is not
and fulfilled, obligationdue will not be until its conditions are it is an

statutorya nature. inestate, meaning,of contractual It is the
by placeowned the when he died.decedent The event had taken

protection thingson account of he was entitled to ifwhich certain
claimwere done. The which was then his is no consti-different, to

estate, promisean If maytute than unmatured note. the not be
presently enforced, present mayit has value. A debt valuehave

due, although may eventually proveit it a loss.before becomes to be
promise subjectwhich the is and actionThe conditions to which bar

any existingit until their fulfillment do not make it theon less an
obligation.

in to liabilityWhile the claimant’s action establish the estateof the
may promisor party (Palmera v.by trustee-processhe not make the
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28), promisor may joined79 N. H. theCompany, thus be in a suit
(Lombardjudgment obtained v. 78upon Company, 110),the N. H.

liability may (Sandersthen by bill v.promisor’s be enforcedor the
N. H.Co., 485). present72 There is thus at an availableInsurance
partial jurisdictionat Ifleast satisfaction of the claim.forasset

promisor for happenthe some unforeseen reason should to failover
promise enforceable,becomes it alterthe would not the situa-when

timeexisting promisor locally pres-at the of death. The nowistion
though subject process.anda resident is to the service of Thereasent

presencenothing to indicate that local will until thenot continueis
parallel reasoning,enforceable. Inpromise promisor’shas become the

inability discharge obligationto its would not theshow thateventual
present obligationno value. subjecthas The is now bothobligation

and probableof value. is ifjurisdiction It that claim ofthe theto
established, promisortheliability presentis will then be so that its

heremay be enforced. No view intended ex-obligation is to be
right of promisorthe administration when thepressed on at the time

jurisdiction.death not withinis thepromisee’sof the
promisethe situs of the a pre-of as technical matterquestionThe

a legal parties“A debt is relationdifficulties. between twonosents
facts,of is situated at least asif we think much with the debtorand,

obligation mustthe be enforced as it is with the credit-whomagainst
merelya debt asay has situs with the creditor is to clothethator. To

Depositwith a fiction.” &c. Co. Vir-conclusion v.foregonea Safe
83, 97.U. S.280ginia,

ownershipofpurposes generallythe domicil isthe creditor’sFor
the localityof fictional of thedeterminative Butregarded debt.

may onlybe where the his propertyenforcement debtor or issince
bymust be owned the creditordebt there as well as owedfound, the

ownership, localityas toWhile “debts can havedebtor. noby the
theyparties (Clevelandto whom arefrom the due” &c. Co.separate

300, respect15 in320), enforcement,Wall. to “ItPennsylvania,v.
a insay personthat chose action follows ofto the the credit-is useless
in hand is the payment byenforcement of a suitthe matteror when

101). purposeLaw Rev. “For the a(11 Harv. of collectionat law”
always ambulatory, accompanies personand ofthe a debtor.”isdebt

Putnam,This is the wellsettled rule here. Leonard931. v.C. L.5 R.
251; Company, 273, FitzhughKidd v. 72 N. H. 285;247,H.51 N.

375;371, Company, 294,H. Shiatte v. 81 N. H. 295.Railway, 79 N.v.
ownership, the decedent at his arespect to death was local resi-In

yetbut temporary,If residence was he athe was more thandent.
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livingfact here.If his was inelsewhere,domicil was hetransient.
anywheremuchintangibles him and he was as asHis were with where

purpose possession. respectand In to en-for the of controlelse
promisor temporary here, prospectivelyaforcement, the has residence
Thus, situs is from the creditor’scontinue. whether consideredto
standpoint,debtor’s its demands are met.or the

upon theis and the action whichThe claimant a resident cause of
liability thereforearose The situation isclaim of is founded here.

involving in v.foreign law, as was Jackson & Sonsnot one the case
Co., 86 N. H. 341.Insurance

domi-expressed, decedent wasBy reason of the views whether the
only death,at his becomestemporaryhad a residence hereciled or

countyinpromisor may theto the issue. As the be suedimmaterial
promisesought, the is there.where administration is estate

ordered.Appointment

Woodbury J., theabsent:was others concurred.

Hillsborough,
21, 1934.)Sept.

(by his friend)Vitale Bouvier and nextmother

v.

L.Howard Allen.

Albina Lizotte v. Same.


