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Original,
1,Oct. 1934.

Joseph HarryA. Coutremarsh v. B. Metcalf & a.

James A. Hanley, by brief and orally, plaintiff.for the

Murchie, Murchie (Mr.& Blandin orally),Alexander forMurchie
the defendant Metcalf.

Per Curiam.
Findings of Fact.

At primarythe election upon September 11, 1934,held the
plaintiff (hereinafterand the defendant Metcalf defendant)called the
were opposing candidates for the nomination for theDemocratic
office representativeof in congress for the second district of New
Hampshire. The defendant majorityreceived a of the votes cast at
said election.

August 8,Prior to 1934, secretary ofthe defendant filed with the
candidacystate his declaration of office,for and or about saidsaid on

date, secretaryreceivedfrom ofacknowledgmentthe of anstate official
such filing, appended relatingto which copywas a of statutes tothe
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political expenditures, advertising and contributions, Laws,i.e. Public
chapter by34, 1927, chapter Accompany-as amended Laws 137.
ing signaturethis document was a form letter over the offacsimile

attorney-general, partthe read in “To candi-which as follows: all
primary general Councilor, Senator,the or fordates at election State

County or call yourOfficer I wish to to attentionRepresentatives:
Twenty-fiveprovides you expendthat the law that if thanmore

your youin($25.00) candidacy,Dollars connection with must file
secretary city yourwith of and the town clerk ofthe state with or

your receiptsan all or ex-city,town or itemized sworn statement of
penditures. daysis within fifteen after saidSuch return to be filed

generalprimary or election.”
cursory statutory pro-The a examination of thedefendant made

secretary state,from ofaccompanyingvisions the communication the
knowledge any requirementhad no that a statement ofbut actual of

expenditures days primarythe election until thebe filed three before
day of notice to that effect from theelection,the when he received

Upchairman of committee. to that time hethe Democratic state
only expendituresrequiredunderstood that law one statement ofthe

days misunder-to be filed within after the election. Thisfifteen
bystanding in letter of theinduced, large measure,was a the above

attorney-general.
law, the de-Acting understandingin of theaccordance with this

secretary dayspublishfendant file the of state threefailed to or with
campaign expenditures incurredbefore said a of hiselection statement

up 11, day election,the how-Upon Septemberto that time. the of
committee,ever, of the statereceivingafter notice from the chairman

by mail,he to the secre-prepared forwarded,andsuch a statement
intary received the officestat,e, copies same,of of the which weretwo

of This statementsecretary upon September 12,the 1934.of state
19,Septemberamounting Upon$130.75.expendituresshowed to

he in accordance withsupplementary expendituresfiled a ofstatement
the statute.

campaignThe of hisfailure of furnish a statementthe defendant to
re-expenditures days primary election,thebefore the date ofthree

requirements of the statuteregardsulted mistake in to thefrom his
to violate the law.above set he had no intentforth, and it is found that

of Law.Conclusions

com-provides that the stateLaws, chapter 34, 20,Public section
day precedingthirdevery political party file, on themittee of shall
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ofelection, secretary state,the with an itemized statementthe of
dailyinand same twoexpenditures publishcontributions and the
shallnewspapers. days election,an itAlso that within fifteen after

receiptsin manner all“coveringfile another itemized likestatement
21Sectionexpenditures subsequentand to the first statement.”

provides generalthat or election“Every primaryat thecandidate
congressgovernor, representativefor insenator,United orStates

publishshall file and in of all his re-like mannersworn statements
ceipts expenditures.” dispenses requirementand 22 theSection with

publication by providedof copies of the statementscandidates that
opposing filing”“for each the are deliveredcandidate candidate so

secretary plainly requireto the foregoing provisionsof state. The
congressthat for in shall file two state-representativecandidates

daycampaign expenditures,ments of third beforethe first on the
election, and daysthe the within after the election.second fifteen

TheyThe createpenalstatutes here are in nature.involved their
and define criminal unknown to before their enact-offenses the law

prescribement and penalties for the of such offenses.commission
The section under proceeding broughtwhich is reads as follows:this

Any person foregoing provi-“26. Penalties. thewho violates
sions of this subdivision shall be fined not than five hundredmore

thirtynor than imprisonedless one not less thanhundred dollars and
ninety Any alleges anynor more than thedays. person that ofwho

foregoing provisions primary haverelatingof this subdivision to the
may, followingbeen violated daynot later than the fifth of October

primary, bring equity supremesaid a in in the courtproceeding
against person provisions.the alleged have To thisto violated said
proceeding secretary partythe state aof shall be made defendant.

supremeThe court makeproceedingshall forthwith hear such and
final thereof,decision and if the court shall find that the defendant

any disquali-has violated aprovisions,of such decree shall be entered
fying becoming ensuing election,the defendant from a thecandidate at

vacancyand thereby bythe law.providedcreated shall be filled as
No candidate shall to the or election until thebe entitled nomination

bysworn inrequireditemized to him or his be-statements be filed
half have been required.”filed and as Lawshereinbeforepublished

c.1927,of 137, s. 6.
mayThe procedure authorized, by privatethus which a citizen

impositioninvoke the action aof this court with reference to the of
penalty for through equity,a a incriminal the medium of billoffense

highlyis inappropriate. argues thatanomalous and The defendant
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since proceeding requiredthe is to in equity, equitable principlesbe
must control the action of the court, penaltyand hence ofthat the
disqualification should not be inflicted anunless intentional violation
of the law is proved. argumentThis anomalycarries the of the

logicalstatute to its mightconclusion and require serious considera-
tion if other indecisivefactors the present.case were not

plaintiffThe contends that the penalizestatutes above referred to
acts and regardfailures to act without actor,to the of andintent the
hence that the defendant’s failure to a expensesfile statement of his
within bythe time law, ipsolimited impositiondemands the offacto

prescribedthe penalty.
Undoubtedly powerit is within the legislatureof the declare anto

act criminal irrespective of the of (Stateintent the doer of the act v.
Cornish, 329;66 N. Ryan,H. State v. 70 N. questionH. 196) but the

necessarywhether criminal a statutoryintent is aelement of crime
statutoryis one of Tit., Law,construction. 8 R. C. L. s.Criminal

12; 16 C. J. Tit., Law,Criminal s. 42. “Considering the of thenature
offence, purposethe to be accomplished, practicalthe methods avail­
able for the law,enforcement of the and such other as throwmatters
light upon meaningthe language, question interpretingof the the in
a criminal statute is whether Legislaturethe intention of tothe was

knowledgemake anof the facts essential offence,element of the or to
put upon every findingone burdenthe of out his contem­whether
plated prohibited,act is refrainingand of iffrom it it is.” Common­

v. Murphy, 70;wealth 165 66, State,Mass. Halsted v. 41 N. J. L. 552.
In presentthe instance, language disclosing the intention of the

legislature is found in other sections of act, (P. L., 34,the c. ss. 11, 12)
which provide as follows:

Complaints.“11. Any person anyvoted for at an forelection
office, anyor reputable mayvoter, complaint writingmake in to the
attorney-general any anyof provisionsviolation of of the of this sub-
division. All complaints so made shall be treated as confidential
communications.

“12. Upon receipt any complaint,Prosecution. the of such
if appear complainedit shall that the act of was of a serious and de-

nature, dutyliberate it attorney-generalshall be the of the ... to
investigate complaint, and, prosecute judgment.”the ... to final

dutySince section 12 makes attorney-general prose-it the of the to
only appearscute it complainedwhen that “the act aof was of

serious and nature,” legislaturedeliberate it seems didplain that the
anynot person subjectedintend that penaltyshall be to a for viola-
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proved.an Thetion of this act unless intent to violate the law is
permitsword “deliberate” of no other conclusion.

to com-plaintiff argues, however, that 11 refersThe since section
con-plaints 12 besubdivision,”for violation of “this section should

preced-referring only illegal expenditures in thestrued as to defined
pub-ing a failure tohavingsections of the act and as no reference to

bycampaign expenditures requiredlish file theor the statements of
of thissubsequent chapter. premisesof the If thesections same

argument sound, would notwere conceded to be the conclusion
necessarily na-follow. The effect of 12 a criterion of thesection as

therebyof chapterture the offenses defined in would be de-34 not
stroyed. Having provided illegal expendituresthat not beneed
prosecuted complained“the act of a and deliber-unless was of serious

unlikelyate nature,” legislature would,it is that the in the same
provide publishchapter, comparativelythat the failure toinnocuous

penal-the legitimate expenditures onlyamount of not entailshould
imprisonment disquali-ties of fine penaltyand but the additional of

fication candidate, mayas a intenthowever innocent have been the
of the actor.

plaintiff’s argument fails,The however, and morefor another
originforegoingdefinite reason. The 11 12sections and had their

in 1915, chapter 169, 12,Laws of follows:providedsection which as
Any any“12. (a) person any office,for an orvoted at election for

reputable voter, may attorney-complaint writingmake in theto
general anyof Allany provisionsviolation of of the act.of this
complaints so made shall be treated as confidential communications.
Upon receipt any complaint, appearthe of if it that thesuch shall

complainedact na-of, committed,if of a and deliberatewas serious
investigateture, dutyit attorney-generalshall be the of the ... to

Thiscomplaint prosecute judgment.”the . .. and finalthe same to
elections,prevent corrupt practicesstatute was “An atentitled act to

forprovideregulate expenditures political purposesand to for and
the sec-publicity thereof.” 11 that act now becomeSection of has

the22, chapter 34, Laws, permitstion of of the Public which now
filing copies publicationinsecretaryof with the of lieu of thestate

ofcampaign byof 20. Section 13expenditures required section
that Publicact, chapterwhich now 10 of 34 of thehas become section
Laws, provided every have a treasurerpoliticalthat committee shall

and ex-any receiptsand ofanythat “For failure to make statement
penditures by shallrequiredof the treasurerthe committee as law

guilty.”be
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illegalonly withdealt notIt, therefore, appears that the act of 1915
require-the“corrupt practices” but withpolitical expenditures or

theand it was madecampaign expenditurespublicityof forment
any of the“any violation ofduty prosecutetoattorney-generalof the

anda seriousappearedit to be “ofonlyof act inprovisions” that case
complained ofactrequirement that thenature.” Thedeliberate

only to cor-appliednature notandof a serious deliberateshould be
the act.publicity provisions ofa of therupt practices, but to breach

act of 1915the of thechapter 34, Laws,of the Public sectionsIn
Lawsprovisions ofwith therearranged and consolidatedhave been

in-convincing of anno evidencechapter 101, there is1911, butof
meaningchange originalthelegislature toparton the of thetention

therefore,explained. We,above12 of the Laws of 1915 asof section
element of all the offensesis an essentialthat criminal intentconclude

in-and that without suchchapterin of the Public Laws34defined
provisionsfor of thesubject penaltyto a violationtent, personno is

chapter.of that
in final of sectionfound the sentenceof these views isConfirmation

entitledprovides that “no candidate shall bequoted which26 above
until the sworn itemized statementsnomination or electionto the

pub-in filed andby him or his behalf have beenrequired to be filed
clearly indicatesrequired.” provisionThislished as hereinbefore

specified isat the timesrequired statementsfailure to file thethat
toand that if no intentnecessarily disqualification,a cause fornot

may by subsequentcuredshown, the default bethe statute isviolate
filing.

innocent ofthat the defendant herein wasfoundSince it has been
doquestions involvedany intent, the constitutional herecriminal

equitythat in mustand it follows the billrequire considerationnot
and it is so ordered.be dismissed

Bill dismissed.

J., absent.Woodbury, was

MEMORANDUM.

justiceappointedAllen was chief16, 1934, Mr. JusticeOctoberOn
of this court.


