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Hillsborough,)
7,Nov. 1934­.

JosephLeonard E. Dorrien v. Sirois.

forMurchie, orally),Murchie(Mr.Murchie Blandin Alexander&
plaintiff.the

O’Connor for the defendant.Saidel,&

for a non-motionsJ. contends that hisMarble, The defendant
isgranted theresuit becauseand directed verdict should have been

there is noaccident,identifyingno him with the becauseevidence
guilty ofwasplaintiffthenegligence, and becauseevidence of his

of law.contributory negligence as a matter
house, soat the Gerardithe week-endplaintiff spendingThe was

of theAt the time accidentroad in Auburn.on Deer Neckcalled,
They walkedwalking. hadMargaret were outhe and O’TooleMiss

pointto thea milequartera ofalong road aboutnorth Deer Neck
west,from the thenNeck roadroad enters Deerwhere Rattle Snake

whenhousethe Gerardiwalking towardturned and were backhad
roadRattle Snakecoming downthey lights of two carsobserved the
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It 10 in thethe was between 9:30 and o’clocktoward intersection.
evening.

youfollowing plaintiff’s testimony: “Q.the Asquotedis fromThe
along jury youtheyou.. . will tell what with referencecame noticed

any walking.. .? A. in theapproaching wereto automobiles We
lightscouldhouse,of the and we ofsee the reflection thedirection

road; theycoming wayI stoppedout of Rattle Snake to whichsee
not;going, they gotor off Snakewere whether south when Rattle
they coming south,Neck I saw in direc-roád,road to Deer were our

stepped or intotion, back, itself,and we two three feet from the road
Q.byand let ... of thethe brush them You were on the east side

Q. FacingYes, Yes,A. sir. road A. sir.road? toward the west?
Q. by? Q.the A. DidYou stood there as automobile went Yes.

go by right? Q. now,all .Yes, Well,the first automobile A. sir ...
happened you? Well, somethingto A. andwhat hit me on the side

brush, Q.into down on fastgroundknocked me the the .... How
you say they you?vehicles going bywould those two were as went

Thirty-five fortyto an Q.A. miles hour. or aWhether not it was
Very rough.A.rough Q.road? ... How close was secondthat

to the cartruck, proceedingvehicle turned out be behind thewhich
of it? A. feetahead Ten or fifteen behind.”

O’Toole, inquiryMiss in to an afterhappenedanswer as to what
car “Ipassed, somethingthe first testified: felt hit me on fore-the

‘Somethinghead and I screamed. I said to andLeonard, me’,hit
forI went to look Mr. Dorrien and he roadwas off on the side of the

thoughtI dying,he was I and asagain.... so screamed ran back
house, byfast as I could to athe Gerardi I them he hittold wasand

road, guestscar on the side and peoplea of the who were therethe
picked up.”came and him

feet,She estimated the distance between or andthe cars as 18 20
speed to antheir be 30 or 35 miles hour.

As the cars turned from Rattle Deer roadSnake road into Neck
headlights house,the flashed into the of the Gerardi wherekitchen

Philip intositting.Gerardi was Soon Miss cameafterwards O’Toole
plaintiffkitchen and thatthe told Gerardi the had been knocked down

Aby plaintiff’san wentautomobile. Gerardi to the assistance.
hour later he anhalf discovered the defendant’s truck and automobile

belonging yardin ato Onesine Gosselin short distanceGosselin’s
of the Gerardi house.south

and anddefendant, children,The his wife and Mr. Mrs. Gosselin
TheyRoyerspent evening placehad the at the on Rattle Snake road.
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returned theto Gosselin bouse about 10 o’clock. All rode in tbe
except defendant,Gosselin car tbe wbo followed with his truck. After

turning the corner into Deer Neck road Gossebn, Gosselin,Mrs. and
peopleMrs. (a youngSirois all saw two young woman)man and a

standing halfwayon sidethe left-hand of tbe road between tbe corner
and tbe Gerardi bouse. Mrs. youngSirois identified tbe man tbeas
plaintiff. passedNo plaintiffother cars tbe and Miss dur-O’Toole
ing their backwalk toward tbe bouse. defendant,Tbe on cross-

looking“Iexamination, testified: was in of me,front in tbe middle
road, you might sayof tbe .... I didn’t tbe peoplesee on tbe side

of tbe road .... I didn’t see youthem for reason;some ... don’t
right time,look to tbe and left all tbe look off.”

rough countryTbe road was a road partwith ruts. Tbe traveled
feet, bodywas nine six inches wide. Tbe of tbe defendant’s truck
by himself,was tbe defendant and, accordingmade testimony,to his

platformconsisted of a feetsix wide and longtwelve feet with sides
high,three feet on withfastened stakes. Tbe plaintiff, wbo saw tbe

accident, expressed opiniontruck tbeafter tbe that tbe width of tbe
body was about seven feet.

byevidence anThere was of admission made the defendant some
plaintiffTbeweeks after tbe accident. testified: “I bad a friend

findupdrive me there ... to out what Mr. Sirois knew about tbe
said, youaccident ... And I ‘Do you any-remember whether hit

body night?’ said, mightthat He ‘I ahave hit dog, animal,or I
I Idon’t know what it was. told him bywas the one wasthat bit

be anythingbis truck. ... He said didn’t know it;about ad-be
mitted be on that night, particularwas that road about that time ...

somethingThat be may road,have bit on tbe be may have anbit
animal, it was, kept rightbe didn’t know what but he going.”on

testimonyallIn view of this tbe contention that there is no evi-
identifyingdence tbe with tbe seriouslydefendant accident cannot be

entertained.
roughnessTbe and narrowness of tbe tberoad, shapesize and of

body truck, easterlytbe thattbe of tbe and fact tbe rut “was on tbe
edge a pedestriansof tbe constituted menace toroad” which tbe de­

entirely ignore. speedfendant could not His and tbe fact that be was
driving to carclose tbe Gosselin were circumstances to be considered

of care. Howe v.question Company,on tbe bis ante 122. Tbe
hisfollowing “Q.fromquoted lookingis cross-examination: You were

straight front,in and at tbe all?not side at Is that right? A. Yes,
Q. roughsir. You knew that was a road? A. Yes, Q.sir. There



147

with theQ.in were familiarYes,were rocks there? A. sir.... You
might bepeopleYes, Q. expectedA. It is to beroad? sir. ...

supposeYes, Iwalking along night?road in the A.the side of the
you? A.supposed keep lookout,a aren’tQ.that is so. You are to
night, asyou people thatQ. Well, now, lookingsir. were forYes,

you along A. No,drove there? sir.”
pedestrianssafety ofdisregardof defendant’s of the“Evidence the

he wasinference thatpossible presence justifiedwhose he therealized
the same244, ToGolej Varjabedian,careless.” v. 86 N. H. 246.

H.N.Orrill,v. 86effect, Temple, 170, 171;Clark v. 86 N. H. Carrsee
226, 227; Wallace, 465,v. 86 N. H. 466.Nicholaides

matternegligence as aplaintiff guilty contributorynot ofThe was
Coté,along (Burnsroad v.merely walkingof law he was thebecause

edge the roadN. near of167, 169)86 H. or because he stood so the
questionTheby (Howe ante, 122).the Company,as cars went v.

acci­every possible precaution to avoid thewas not whether he took
have doneaverage persondent he did the wouldbut whether what

jury.Obviously was for thequestionunder like circumstances. that
Company, 171,Racette 85 N. H. and cited.172,v. cases

justicenothing presidinginThere is the record to indicate that the
onasidedenyingin verdicterred the defendant’s motion to set the

All443.N. H.grounds Larose,the three considered. Bennett v. 82
hascourtthe trialexceptions accordingly overruled,are but since

isground motion, the orderpass uponstill to the fourth of the

discharged.Case
All concurred.


