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given preliminaryto the question of fact, question onlyand canthis
hearingbe answered after the concerningevidence the circumstances-

which surrounded the efforts to compromise. hearingIf, after this-
evidence, opinionthe court ofis the that it is insufficient to warrant

admission,the inference of an then it,he should and in.not consider
protect rights partiesorder to the of the rulingmake a to that effect.

warrant,On the other ifhand, he is of the opinion that it is sufficient to
inference,the then he should consider mayit for what it onbe worth
principalthe issues of the case.

trial.New

All concurred.

)Hillsborough,
1934. )4,Dec.

Harry Leonard, Ap’tP. v. William A. Fahey, Guardian.
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McCarthy (by brief), appellant.G. for theWilliam

furnished no brief.Tobin, appellee,for theDevine &

Judge Abbot, 13the decision of Probate v.Page, (1)J. Since of
prevailed jurisdiction plaintiffin that thethe rule has this21,N. H.

right opening jury.a matter of before to themay nonsuit asbecome
petition highway,N. aBridgewater, 296,v. 63 H. for aIn Webster

majority petitioners priorthe moved for leave withdraw tothe of to
hearingbeginning of the on the merits before the commissioners.the

exception petitioners, granted,of the other leave wasSubject to the
fairlysaid that “it cannot be held that the rule doesand this court

petitionersinhighway petitions court,to the which theincludenot
light joint plaintiffs . . fill.,in the of and the commissionersstand

jury.”ordinary place Cady,of the It was in Barrett v. 78the said
applies rightin60, 63, equityH. that the rule where there is noN.

by jury.to trial
undistinguishablepresent principlecase is in fromThe Webster

contemplationIn neither couldBridgewater.v. there be immediate
uponin eachby jury, expectablebut instance such a trial wasof trial

inquestion here, case, regardNo arises as the citedappeal.an with
aof costs as condition of withdrawal.paymentto the

exception suggested by languageto rule ofpossibleA the is the
authority jus-H.Bartlett, 289,45 N. 291: “we can find no toWright v.

refusingtify application, plaintiff,in suchthe court unless where the
mayby agreement,act or have committed himself to suchhis own

grant manifestly unjust torequestto his would beextent,an that
Assuming law,that to a thethe other side.” be correct statement of

bringdeciding it, itthe facts of this case are not such as tobut not
guar-exception. Fahey righthad becomesupposed no tounder the

right uponthe mother couldchild,the and confer no suchdian of
joininghim if inby signing petition.his This would so even herbe

naturalrightsas a of her asmight be taken waiver ownpetitionthe
Fahey’s points as toact,admission of fitness toguardian and an
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opinion expressed. Faheywhich no is appeardoes not to have had
any interest in the child or in proposedthe guardianship except such

feelings friendshipas his own desire and his of goodand will. That
being so, changeMrs. Leonard’s of injusticemind could work no to
him.

(2) The withdrawal of Leonard, beingMrs. a matter of leftright,
Fahey petitioner.A.William as the sole He is anot relative. No

any appearsof sortinterest that the law can recognize giving himas
any right, L., 290,whether under P. c. 6, 15,ss. or otherwise.

Fahey had not so much appellantinterest as the in v.Hutchins
Brown, 77 N. H. appellant, though105. That a heldrelative, was

pecuniaryto have no a uponinterest of nature aresting personalor
right, legally aggrievedand hence could not be rightso as to have a

appeal petitiontoof the denial of appointed guardian.his to be If
present appellee had appearedthe appellant,here as he would have

right uponhad no Equally rightwhich to stand. he hishad no of
upon inpetitioner probateown which to stand as the court.

petitionwithdrew,When the mother uponthe became void its
face, probate nothingand the court had to hear Theor determine.
only jurisdiction powerwas the to dismiss. aThe wasappointment
nullity. general appearanceThe father’s could not abe taken as

jurisdictionalof the lackwaiver of power, jurisdictionand no could
by agreement.be conferred Holton,v. N.74 H. 417.Mansfield

appellantIf appealthe amends in superior byhis the trans-court
forming it into a of certiorari,writ an fororder the annulment of the
appointment should be made.

discharged.Case

All concurred.


