
176

)Municipal Charlestown,Court of
)4,Dec. 1934.

Alfred C. Smith v. S.Lucius Tallman.



177

plaintiff.theSpooner (by orally),James D. brief and for

Hugh Moore defendant.(by orally),brief and for the

any of theinPage, issuingJ. “All officewrits out of the clerk’s
Hampshire; shalllaw,courts of in of of Newshall be the name the state

test ofthey issue,under and bearbe the seal of the court whence
justicesuchchief, justice court;the first or but whensenior of the
justiceotherinterested,shall be then the writ shall bear test of some

bysignedand becourt, returnable;of the to which the same shall be
' II, 87.Constitution,the clerk of such Part art.court.”

inbeshallany courtprocesses issuing“Writs and returnable to
ofsealtheHampshire,the undername of the State of New shall be
ofjusticeotherchief, first,the orcourt, shall bear teste of the senior

...”clerk;signed by theparty,the court who is a and benot shall
February 9,ofL., 330, originP. c. s. 2. in the actThis act had its

1791.
consti-theinrequirement signature clerk,The bothof the of the

authenticating the writ.statute, purposetution and the is for the of
aofsignatureObviously by themight requiringthis been donehave

the statuteand ofjustice, the of 1784but framers of the constitution
organizedpractice in the threeadopted alreadyof 1791 what was the
providedand136, 137, 303-307)(2 Laws,courts of the state N. H.

by signature clerk.for authentication of the
testconstitutionalLaws, 621, applied the1791,The act of 5 N. H.

havingcourtsorganizedprocesses issuingand from the threeto writs
theofjusticeanyissuing fromprovided allclerks, but that writs
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peace prescribedshould in bybe the form law, seal,should be under
and signed by justice.should be justices’the Since courts were un-
organized and clerks,had no the provisionconstitutional had no
application them,to necessaryand neither then nor since has it been

process justicefor aby peaceissued of the to be inauthenticated
any way except by signatureseal and justice.a the of the

policeWhen beingcamecourts into in 1852 to assume some of the
jurisdiction justicesof of peace,the provisionthere was at nofirst
for (Lawsclerks 1852, c. 1282, s. hence8), questionno could arise

policeabout the writs;authentication of the courts follow thewould
process by justices peace.forms of issued of the

In provisionconnection thewith revision of 1867 a was inserted
justicethe police might appoint provisionthat of a court ifa clerk

was made for incompensation, appoint-his and that default of such
justice keep pro-ment the be clerk a fullshould and record of his

ceedings. 196, Commissioners,S., 3; Report 197,G. c. s. c. s.of 3.
dutylast uponThe clause was more than a of laidno declaration the

justice by 1852, 1282, originalthe clerkless Laws 8,c. s. the cre-act
ating police courts.

The Judgescommissioners, Bell, Fowler, prettyand leftSawyer,
clear evidence of their view of the ofconstitutional method authenti-
cating police havingwrits. In appointedcourts the writ shouldclerks

bybear the teste justice signedof the and be the Comm’r’s,clerk.
Report, c. 197, 7; S., 196,s. G. c. s. On the other7. hand writs issued
by justices justices peace justices police(whetherclerkless of the or of
courts) by justice justsigned himself, such,were to the as as clerk-be

always signed duringandjusticesless had issued and writs before
period. Comm’r’s, Report, 11, 12;the constitutional c. ss. G.204,

S., 203, changes permit interpre-ss. The11,c. 12. made but one
tation, perfectly 12, thoughin P. S., 218,and that made clear c. s.was

change wording byin was noted the as verbal.the commissioners
Comm’r’s, practices. And so andReport, 217,c. 12. the statute

been P. 12.L., 330,have ever c. s.since.
practical ofThe construction the constitution has remained the

acquiredever 1867, policesame since when some of clerks,the courts
is, practice appointedthe 1867 in without clerksthat since courts

justicespractice peacehas the of of the from thebeen assimilated to
period; issuingwrits from such courtsbeginning of the constitutional

justice. writs do come withinsigned bybeen the Such nothave
theyof II the constitution because are not “writsarticle 87 Part of

issuing practical ofout of the clerk’s office.” This construction
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absurditythesixty-seven years only for it avoidsone,is the sensible
justice justiceofby by signatureteste the authenticated theof a the

indismiss, and alsoby“clerk.” It the toas was conceded motion
by justice.argument, signedin in thethat the case hand the writ was

nothingrequire signthat he addTo also it “clerk” wouldshould as
im-authenticity, nor the statuteto its and neither the constitution

poses any formality. was andmeaningless process valid,such The
municipal jurisdictionhad ofthe court the cause.

may not bemunicipalis continuedIt not contended that court cases
inmonthly casefrom term There that theto term. is no evidence

de-Therulinghand was so continued other than of custom.the
exception supportedruling incompetentfendant’s and notto this as

toby special competentof justiceevidence is avail. The wasno
wasand declare customcourt,know the custom of his own and that

makepractical equivalent powerthe toof a rule. The had thecourt
(Carr adopted bya rule v. Adams, 70 N. H. custom622), and the rule

Thewas reasonable have inappearsand to followed this case.been
complainsdefendant Theanythat he never continuance.heard of

plaintiff greater monthlyhad no a con-responsibility forto move
notifytinuance and to the than the defendantdefendant thereof

uponhad to insist at thethe determination to dismissof his motion
by parties,first term. thedelayUnder circumstances boththe of

as acontinuance- not so unreason-matter of course for months issix
as complaint.able to be cause for

MayThe defendant’s 28 andobjection to further onproceedings
2, 1934,June couldon and returnground originalthe that the writ

dulynot then en-found,be avail him. had beencannot The writ
tered, and the cause. Theremunicipal jurisdictioncourt had of the

declaration,parties,was no defect in process disputethe and no as to
damnum,ad theany making doubtful toservice, or other matter

court or to the of thejurisdiction or the naturedefendant either the
action. The had beencopyhad the writ whichdefendant of the

him, day fullserved on and his return mademoreover counsel on the
everyexamination in original opportunityhadcourt of the writ and

validity pro-allto know of thebearing uponmatters in issue or the
offiling copymay bycess. The record aperfectedof the court be

the writ and 440.return. v. 10 N. H.Whitcher,Whitcher
exceptionThe thanjudgment questions othertaken to the raises no

jurisdiction aof hasalreadythose If defendantdetermined. the
onlysubstantial can be assertedaction,defence to the merits of the it

by application to makeopportunityto court. nothe trial He had
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possible makinga defence without the risk appearancesuch of his
jurisdictionalgeneral waiving justiceand the issues. Whether now

vacated,requires judgmentthat the should be aside,the verdict set
given day in uponand the defendant his court the merits, would be

municipalfor the court to determine if the defendant make anshould
application purposes. Thompsonfor those Ela, 490,v. 58 N. H. 493.
The here mustorder be

Exceptions overruled.
All concurred.
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