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Mary v. John Travers.McCourt

Hening (Mr. HeningD. fororally),andRyanJ.Matthew Crawford
plaintiff.the

Thayer (Mr.Ira Ovide Coulombeand J.& Coulombe W.Coulombe
defendant.for theorally),

injuriesplaintiff received the of which sheI. TheJ.Woodbury,
of an automo-riding passengera on the back seatascomplains while

Her evidence tends toby the defendant.operatedandownedbile
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thatshow about four miles the-before the car scene ofreached the
accident heardshe the speak companiondefendant to his on the-
front seat to the pereffect that going fortythe car thenwas miles
hour, and that speedthereafter in-until the accident of the carthe

slightly.creased beyondThe of a.justaccident occurred the brow
hill. There the car right, left,swerved to the then to the then back

rightto the and off striking glancingthe road athe roadside fence
The didblow. car not turn only damage it,over and to besidethe

slight scratches, was a broken rear window and a bent front fender.
plaintiff’s injuriesThe were againstcaused when she headstruck her

the robe-rail on the rear of the front seat.
The defendant plaintiff’s testimonycontends that inthe relation

speedto the of the car at nothe time of the toaccident amounted
more than a scintilla support findingand so was thatinsufficient to a

speed ofthe the car excessive,was and that without this evidence
nothingwasthere from which the jury could find defendantthat the

negligent. questionwas This appeardoes not to been raisedhave
trialat the and so not properlyis Webefore us for consideration.

are, ofhowever, opinionthe that the evidence was sufficient.
Furthermore, the defendant’s been deniedmotions should have

ifeven there had no ex-been evidence carspeedthat the of the was
running uponcessive. The defendant attributed tothe accident his

“hogback” ridgea or highabout acrossfour inches extendedwhich
andthe road which caused Therethe car to swerve out of his control.

ample byridgewas evidence that no such which if believedexisted,
jury, beingthe there no orevidence of in the carmechanical defect

inphysical defect driver,the thebroughtwould have withinthe case
rule laid down in v. Baker, Railroad,Foss 247;62 N. H. v.Emery

434;67 N. H. and Boucherv. Railroad, N. rule of these76 H. 91. The
expressediscases best in the followinglanguage v. Company,from Scott

quotedH. C. 596,3 & in thethe Foss and Boucher cases. “Where
thing is shown to hismanagementbe under orthe of the defendant
servants, things,and the accident as, ordinaryis such in the ofcourse

happen care,not if properdoes those who managementhave the use
byit affords reasonable in theevidence, explanationofthe absence

thatdefendant the accident The defend-arose from want of care.”
for a properlyant’s motions nonsuit and for a verdict weredirected

denied.
objected exceptedII. The defendant of courtrulingand a theto

permittedwhich plaintiff’sone of the expertsmedical to corroborate
previous testimony byhis oral areading to fromjurythe an extract



187

byauthor of which abook,medical the was said the witness to be
authority. passagerecognized The from the was read on re-book

defendant,examination. On cross-examination the afterdirect
eliciting opinion partthe witness the fact that his infrom was based

upon proceeded inquirereading,at least his to as to what books the
passage one men-had read. The was read from of the bookswitness

•by having upon bybeen relied himthe witness as as an author-tioned
ity.

competent honesty accuracyIt was for the defendant to test the and
expert’s opinion by reference toof the the authorities. State v.

484; Stillings, 122;N. H. Burnham v. N. H. Laird v.Wood, 53 76
HavingH.Railroad, so, “put80 N. 377. elected to do he the state
upon questionthe authorities in issue givenof the of the credit to be

opinion expert.”of Laird Railroad, supra,the the v.to 380.
defendant, mayon recognizedJust as the cross-examination use the

credibility expertto detract from of an witness,authorities the so
may plaintiff, put issue,after defendant inthe the has the authorities

supportto the credit of his recognizeduse them witness. Whether
may be used as a questionauthorities substantive evidence is not

by exception passed upon.raised the and is not The defendant’s
exception is without merit.

plaintiff argued juryIII. for theCounsel to the that one of the
of the accident was that the carcauses shimmied. Defendant’s coun-

objected argument groundto this on the ofsel lack of evidence to
it, exceptionand the court permittedsustain allowed the and the

argument Duringto argument pointstand. the course of his on this
stated, average“You as men acounsel know that once car starts to

shimmy you get right.” Upon objection being againnever can it made
ground testifying,on the that counsel was the court ruled that the ar-

impropergument was and counsel verdict,withdrew it. After the
plaintiffon motion of thecourt found that the latter error was “cure'd

plaintiffthe retraction of counsel and that the verdict forby the was
thereby.”not affected

finding byThe of the court that the verdict was not affected the
argument presents questionwithdrawn no con-part of the for our

Danforth,v. 73 N. H. 215. But since the wholesideration. State
rulingargument neither retracted nor embraced within the ofwas

exception argumentcourt, the to the that the car shimmied isthe
us for consideration.before

testimony pointon this is that the carThe defendant’s shimmied
accident,the that he twice had thetwelve occasions beforeon about
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repaired trouble,car for this the last time about six weeks before the
shimmyaccident, again.and that it did not testimonyThe relied

upon justify argumentthe in wayto that the car shimmied such a
plaintiff.as to cause from responsethe accident comes the In to

question slowingthe of whether noticed the carshe down it wentas
up accident,hill the replied, “Well, no,the before she not until it
began quiver vaguelyon This descriptive phrase mayto the road.”

just priornot have referred to the motion of the car to the accident,
may wayor plaintiff’sit have been the describingof the ofmotion

as passedthe car it crossedthe road or over the ditch at the side of the
road, along admittedlyor as it went the road which was rough. At
the it can no thanmost to more a scintilla of thatevidenceamount

by shimmying.the accident caused thewas car’s
repairedtestimonyIn of the that carview the was six weeks before

and that shimmy,the accident thereafter it did not the evidence that
shimmy prior repairsdid obviouslythe car to the is insufficient to

justify argument; and,the in the oflight repairsthe as to itevidence
may observed, ifbe that even there were didevidence that the car

notshimmy, it would sustain the conclusion that the defendant was
drivinginnegligent on that account the car at and placethe time of

the accident.
exceptionsThe other have either been abandoned or else are not

likely to arise at the next trial and so need not be considered.

New trial.

All concurred.


