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(Mr. plaintiff.orally), for the& Guertin GuertinWason

the(Mr. orally),Imcier & Dowd Dowd for defendant.

im-action isthat theWoodbury, J. The defendant contends
exists, belongsaction, anyifproperly brought thebecause cause of

prop-title to theplaintiff,not to the his in whose namewife,but to
negotiationserty Allwas taken. contention without merit.This is

onlyaction, andagreements byand thepartiesmade to thiswere the
is that theirreasonable inference to be drawn from all the evidence

theleast,Atmerely parties mortgage.wives were nominal theto
objection. Hebysituation was so trial court withouttreated the

inpay accord-charged jury plaintiffthe the tothat, “The failure of
The neces-mortgage prevent recovery.”ance with the would his

sary implication were theparties actionfrom this is that the to this
wasparties exceptionreal takenmortgage. objectionto No orthe

to tocharge of the trialforegoingthe and the the lawso became
object.which it is now late totoo

testimonyplaintiff’sThe thatnext contention is thedefendant’s
moneyhisrelating plaintiff to useagreement permitto the oral to the

makingfor ofrepairs property, purposeto forthe rather than the
legally incom-monthly payments isby mortgage,the called for the

petent according thepayments tomakingto excuse him from the
having firstand, consequently, plaintiffterms of mortgage;the the

torefusesmay not if the defendantcontract, complainbroken the
perform obligations This contentioncontinue to his thereunder.

is to make theupon that, obligationthepropositionbased the since
seal, it canmonthly underpayments is contained in an instrument

dignity.only by equalbe altered an instrument of
ruletheby doubtlessThe rule for defendant wascontended the

would notruleearly but, doubt,of thislaw,the common without
country, with theapplied by any court, Englandnow in orbe this

49-55;Rev.Lawlogical consistency See 9 Harv.of earlier times.
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Wigmore, Evidence, countrys. 2426. In this re-the rule has been
wayslaxed in degrees.different and to different In New York the

applied recentlyold rule was Enthoven,as as 1929 in Enthovenv. 225
App. Div. hand,309. On the other in 1879, the United States su-
preme definitelycourt abandoned the old rule. Co.Chesapeake&c.

Ray,v. 101U. 522.S. Between these two extremes cases can foundbe
which exceptionsestablish various rules and create various to the old

inviolability.rule of 685;See 55 A. L. R. Williston, Contracts, s. 631.
fullyThe Hampshirelast subjectconsidered New case on this

which has come to our is McMurphy Garland,attention N. H.v. 47
316, 321, In322. this case the old rule was adhered to but various
exceptions thereto exceptionswere noted. One of these that theis

performance obligationtime of of an contained in a sealed instru­
may byment parol agreement.be extended an executed This ex­

ception appears recognizedto well in jurisdictionsbe other as well.
Williston, Contracts, 689;s. 914, 915,6 R. C. L. Ewins917. See also

Gordon,v. N. H. 462.444, exception estoppel49 The basis isfor this
and accord and satisfaction. It is not subsequent agreementthe oral
but agreement,the acts done under that in plaintiff’sthis case the

of moneyuse his to mortgaged propertyincrease the value of the
rather than debt,its use to reduce the which postpone the time of
performance. In respectthis analogous pre­. the situation is to that
sented in Dodge,v. N. H. in47,Warren 83 which an oral extension

performanceof the time of a required byof contract ofthe statute
writingfrauds to be in upon.was held valid after it had been acted

agreementoral by plaintiffThe testified to squarelythe falls within
exception generalthe above rule, testimony,to the and this if be-

lieved, would provide plaintiff makingthe awith valid excuse for not
payments bythe mortgage.called for the Under these circum-

plaintiffstances the in mortgage,was not default sounder the and
gave legalthe defendant continuing performno excuse for not to the

upon brought.contract which suit is
mortgage assigned byThe fact that the was and foreclosed the

assignee presents an fact, properlyissue of which was tosubmitted
jury, assignmentthe as to not Ifwhether or the was fictitious. the

assignment was real, defendant could found tothe be have broken
agreementhis in disenabling controlinghimself from its foreclosure.

If it protectionwas fictitious the no from col-defendant derives the
defendant, agreement,orable transaction. If in violation ofthe his

voluntarilyforeclosed mortgagethe or disabled himself from con-
troling foreclosure, plaintiff goingits preventingthus the from into
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assignee’sfree-Thenot hable.hable, he isbusiness, he is otherwise
broughtwasfact that no suitfrom theliabilitydom from follows
aside.the foreclosureany attempt made to setagainst him, nor was

vagueiscontract toothat theThe further is advancedcontention
to be basedargument appearsThisand indefinite to be enforceable.

parties wererelations of theupon to what thethe lack of evidence as
operate as abegun tohaveplaintiffto have the shouldbeen after

be-haveis, after he shouldStores,Farm thatmember of the Clover
regular customers.come one of the defendant’s

interms theirspecialbeing none ofplaintiff’s evidence,The there
to be treatedhe entitledindicate that wascontract, is sufficient to

and hisdefendantusage theaccording and betweenpracticeto the
usage were notandpracticeother fact that thiscustomers. The

contractparta of theThis related toshown in detail fatal.is not
nopointthis showsof evidence onlitigated,not and the omission

made out aplaintiff hasinsufficiency relations. Theof contractual
in-vague andusage were tooandprima practicecase. If thefacie

defendantcontract, it was for thearrangement adefinite to make the
to show it.

support of his mo-inground byAnother the defendantadvanced
financiallynotplaintiff wasthat, appearstions is that thesince it

fromis excusedcomply obligations,to the defendantable with his
compliance part.on his

contract, hecomply with theAt failed tothe time the defendant
rightwas aright Thereeither it or exercised his of rescission.broke

perform (Batesalready refused toplaintiffof if hadrescission the
if financial452, 453), or his448,N. H.Place,Street Co. v. 76Shirt

“Ainability perform later.towere as to show hisinvolvements such
not toinability and wilful intentiondistinction between unexcused

Contracts, s. 1326.Williston,perform practicalnot value.”is of
plain-of theat the time foreclosureThe evidence indicates that

disappointedhe had beenproperty attachment,under thattiff’s was
he didbank, and thatproperty to oneattempt mortgagein an histo

Furtherpayment.formortgagee’s demandcomply with thenot
byofferedprospects, whenfinancial condition andevidence of his

above evi-exception. Thewithoutdefendant,the was excluded
compel the conclusionlaw, tosufficient, as a matter ofdence is not

causedhad notif the defendantperformedthat he could not have
inference is warrantedmortgage. fact,In thethethe foreclosure of

impo-financialplaintiff tohelped reduce thethat tothe foreclosure
tence.
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an issue of fact whether the contractIt was the defendant broke
right toit, and under noor rescinded these circumstances there was

ground anticipatory or other-breach,directed verdict on the ofa
part plaintiff.wise, the of theon

successfully plaintiff failed tocontended that theIt cannot be
inrepairs a and was himselfcomplete the within reasonable time so

completioncontract. What a fordefault on the was reasonable time
to,question presenteda ofrepairs properlyis fact which wasof the

passed upon by, jury.theand
therebyquestionsinaside,to set the verdict so far asThe motion

already passed question ofupon, presentsnot been noraised have
only indicates, werequestions which,of fact the recordlaw but
passed upon by theproperly court.

Judgment verdict.on the
All concurred.

Rockingham, )
1935. )5,March

Smith,Johnson Adm’x v. Railroad.Boston & MaineMabel

Florence A. v.Smith Same.


