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an issue of fact whether the contractIt was the defendant broke
right toit, and under noor rescinded these circumstances there was

ground anticipatory or other-breach,directed verdict on the ofa
part plaintiff.wise, the of theon

successfully plaintiff failed tocontended that theIt cannot be
inrepairs a and was himselfcomplete the within reasonable time so

completioncontract. What a fordefault on the was reasonable time
to,question presenteda ofrepairs properlyis fact which wasof the

passed upon by, jury.theand
therebyquestionsinaside,to set the verdict so far asThe motion

already passed question ofupon, presentsnot been noraised have
only indicates, werequestions which,of fact the recordlaw but
passed upon by theproperly court.

Judgment verdict.on the
All concurred.

Rockingham, )
1935. )5,March

Smith,Johnson Adm’x v. Railroad.Boston & MaineMabel
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UptonRobert (Mr. Uptonand John H. orally),Sanders forW■
Mabel Johnson Smith, Adm’x.

Sleeper (Mr. Sleeper& Perkins Florence A.orally), for Smith.

Hughes (Mr. orally),& Burns Burns for the defendant.

Page, J. The injureddeceased killedwas and Miss Smith was
while walking on the track Rockinghamof the defendant near Junc-
tion at quarter evening.about in pointbefore seven the At this the
two main-line tracks run north and south, easterlybut the track is
known east-bound,as the and the other as the west-bound. These

bytracks are at junctioncrossed the the defendant’s fine from Con-
cord to Portsmouth, buildingand the station is located north and
west of this intersection. The deceased and Miss Smith struckwere
from by portion freightthe rear a backing southerlyof a train on the

they walkingeast-bound track while were in direction,the same on
track,the same bound villagefor the of Newfields. The evidence

was conflicting pointas to the accident, purposesexact of but for of
this maydiscussion it approximatelybe assumed that it was 1500

southerly station, byfeet of the as defendant,contended the
although placeestimates itother would further south.

resultingThe train in bymovements the wereaccident occasioned
specialthe fact freightthat a en from toroute Worcester Portland

and bydrawn hadtwo locomotives to be divided because of knuckle
parttrouble train, forty-three cars,near Exeter. The fore of the

bywas drawn engine Rockingham,the second into where it arrived
shortly pulled easterlyo’clock passing sidingbefore six and onto the
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portioneast-bound track. This had nofreightof the of caboose.the
northerly passingswitch of the 800sidingThe about feet southwas

station, and engine position enoughthe south of the-of the took far
Thepermit passageto the ofswitch trains on east-bound track.the

freightattached the acci-engine positionand cars held until afterthis
dent.

repairs freight, forty-sixmade, portionAfter were the rear of the
caboose, by leadingand the intocars was drawn locomotivethe

halfRockingham, they arrived on atwhere east-bound trackthe
an thepast passenger express following,six. Since east-bound was

portion freightof thesecond the was north until caboosedrawn
somethinga cross-over whose east-bound morecleared switch was

southerly500 feet thenthan of the station. were backedThe cars
by way of the andtrack,cross-over onto the the east-west-bound

express through.wentbound
ready(numbertime aBy express 80) passthis west-bound was to

through. freightIn order drawnto clear the track the cars were
through and onto track. Theforward the cross-over the east-bound
having ofclearance,been for the conductorswitches reset main-line

freight gave signal southerly west-expressthe for the to on themove
track, immediately gaveand found after hebound it could be that

southerlysignal gavehe freightthat another for the to backsection
northerlyfar theon the east-bound track so as to clear switch onthe

siding, permitting coupled thepassing the two locomotives to be and
portions freight rejoined.oftwo the The simultaneous movements

express freightand in main-the cars direction on theof the the same
began approximately quartertracks a ofline at seven.

working atA few minutes the haddeceased,before that who been
though thehandling baggage, mail, express,the station not asand

todayfor had startedemployee,defendant’s had finished the and
along right waythe of his home at New-walk defendant’s towards

plaintiffThe fromupfields. Florence Smith had walked Newfields
gohim and found thehim,to meet back with it could be fromand

himactuallythat 1100 of thepointevidence she met at a feet south
The factsfindingalso warrants the of the furtherstation. evidence

be related.now to
northerly meeting placeMiss Smith came to she observedAs the

freightfreight siding portioncars on of thethe the and the second
pullingon the west-bound track. She also saw the latter northward

andUpon turnedmeetingonto the east-bound Johnson shetrack.
southerly alonghim, waist,his arm the shoul-walked with about her
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theyder of the west-bound track. awalking,While so heard whistle
them, headlightbehind turned and saw the of 80.express number

Due to the condition of them,the shoulder ahead of the east-bound
appeared placetrack to be a safer under the circumstances. Ac-

theycordingly diagonally lookingcrossed track,to the east-bound
again onlyto and seeingthe north headlight express,the of the and

proceeded southerlythen between the rails of the east-bound track.
The had two or lights,caboose more rear Miss Smith did notbut

cars, anythem or the particularly lookingsee and she was not for
onmovement the east-bound track from Ifthe north. she or John-

lightshad seen the theyson caboose at timethe entered the east-
track,bound it would have been a andat distance of about 500 feet

backingat moment broughtthat the movement would not have the
freight thancars more 200 feet in southerly course, makingtheir it

perceivetodifficult that their direction had been Bothreversed.
could found to anybe not have heard freightsound from the unless
it was its whistle rather than express theythat of the that heard.

inMiss Smith fact inferred at the expresstime that she heard the
expressAs thewhistle. overtook Smith,Johnson and Miss the fire-

knowingman, dangertheir and seeing they ignorant it,ofthat were
expressshouted and waved from the cab engine.of the The caboose

pedestrians.was then about 180 feet from the Miss Smith did not
shouted, supposedwhat friendly greeting.hear was but ait to be

They proceededJohnson waved back. walking, shortlyand after
engine passed theyexpressthe bywere struck the rear of the caboose.

yearsmany priorI. For to rightthe ofaccident the defendant’s
way commonly byhad pedestriansbeen used passing in direc-both

Rockinghamtions between and Newfields, and it could be found that
ought to have anticipated pedestriansthe defendant presencethe of

this Under these circumstances,at time. athe initiation of simul-
movement in the pre-taneous same direction on both tracks without

protection mighttheir negligent.cautions for be found to be
defendant,A might,rule of the and custom foundpractice,and be

require that a trainman must conspicuous positionto take a on the
leading (incar caboose).front of the this case the rear Noof the

stationed,so but a trainman, presenttrainman was such if and stand-
ing step of caboose,on the could airbrakethe have reached for an
lever, inches,a few and inmoved it about seconds the brakestwo

throughout lengthwould have been set the of the train. The cars
stopped within feet.forty sixtywould then have the distance of to

prior expressIt could be found also that to the moment when the
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engine passed plaintiffs,the the latter had in the east-boundbeen
track, going it, plainly by expressor towards illuminated the head-

period twenty seconds, duringfor a of more thanlight, time,which
conclude, vigilantbe reasonable to a trainman on the rearit would

stopprecautionsthe caboose would have seen them and taken toof
freight. bring stopcould have aHe taken action to it to beforethe

point plaintiffs.at which theit reached the fireman tried to warn the
Moreover, warning register,after the moment of the that failed to

(at per12 and thefreight hour)cars miles traveled 270 feetthe
(4 per hour) point impact90 miles of waspedestrians feet before the

progress inrequired seconds,That further whichreached. fifteen
ample opportunityfurtherthere was to avoid the accident.time

H.not, therefore, Goy General,a case like Director N.This is v. 79
there was no evidence that a on the rear of the512, where lookout

preventedwould or could have the accident. It is not con-caboose
by General, 100,Director H. isEllsmore v. 80 N. for here theretrolled

pedestriansof a custom of to walk between the railssome evidence
rails,contrary to the usual of onin direction movement traffic thosea

might Itwhich the defendant be found to have notice.a custom of
cus-dealingnoted that we are here with a case ofmight further be

tomary by pedestrians, (asnot in N. H.Railroad,use Garland v. 76
556, trespasswith a chance or casual neither known to the em-567)

anticipatable byfault norployee at the defendant.
unnecessary dis­presiding justice jurytold the that it was toThe

by circum­tinguish duties owed the defendant under thebetween
they findinvitees, trespassers;and ifto licensees that shouldstances

way by pedestrians therightthe of had been such thatthe use of
charged presenceanticipationwould be with reasonable of therailroad

upon right way they injured,of the wereplaintiffs the at timeof the
in­duty to to avoidexercise reasonable careit was the defendant’s

by setting force in the correctjuring them some motion. This was
duty respect trespassers. Myersto v. Rail­the withstatement of

McCaffrey175; Nappi Railway, 266;v. 78 N. H.rood, 261,N. H.72
54; 449,H. Dillon v. 452.Company, 45, Company,80 N. 85 N. H.v.

generala rule as the defendant could ask. TheIt is as favorable
duty presencethe is the same to all is reason­that whosestatement

will,(Minot Railroad, 317, 321)v. N.ably anticipated 73 H.to be
situations, require handlingin the facts.applied to some carewhen

wrong mightis that a circumstanceonly qualification C’s be“The
duty care asin case .... But the to use suchaffecting care hisA’s

is is anmodified,not and the differencethe demandcircumstances
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Company, supra, pageissue of fact and not of law.” Dillon v. at 455.
Upon appears.for qualificationthe facts of this case no neéd

Myers Railroad, supra, conclusively appearedIn it that thev.
plaintiff was andnegligent, the defendant was held not bound to

position.inanticipate negligence placing dangeroushis in ahimself
question negli-But the drwhether not Johnson and Miss Smith were

gent jury,in walking along the was one for andeast-bound track the
jury negligent doinguntil the found in defendant couldthem so the

not Myersclaim the benefit of the case.
question plaintiffs’On the of it that thecare,the could be found

glare headlight expressof the 80 wasof blinded them so that there
seeingno conclusive want of care in its reartheir not the caboose or

lights they steppedbefore onto the east-bound track.
theyIf freightfailed to hear the bell on the more thanlocomotive

1900 away theyfeet at end ifforty-five cars,the far of more than or
thought its whistle express engine, theywas that of the were not
necessarily negligent. all,When and how if careoften, at reasonable
required theythem under all behind,the circumstances asto look

on track, clearlywalked the east-bound questionwas a of fact for the
jury. Bourassa 359, Coté,v. 75 N.Railway, 360;H. Burns v. 86
N. 167,H. 169.

holding conclusivelyThe that is negligent goingone in under cer-
visibilitytain circumstances uponas to a normaltrack where the

movement of (Bursieltrains is from his rear 82 N. H.Railroad,v.
363) requiredoes not that the same underresult be reached when
somewhat visibilitysimilar as to personcircumstances entersanother

alongand ordinarymoves a track where the movement of trains is
from the in requirementsdirection which he faces. The dueof care
vary differingwith maycircumstances. There be circumstances

precautioneven a proof negli-where lack oftotal of is not conclusive
gent conduct. Railroad,Minot v. 73 H. is aN. 317. “Precaution
duty only so far as is for apprehension.”there reason v. Rail-Shea
road, 361,N. H.69 364.

The for properlymotions nonsuits and directed verdicts were de-
nied.

II. permitted testifyThe of the to thatbrother deceased was he
alongand had togetherthe deceased walked the tracks on one or more

shortlyoccasions the ofbefore date the accident. The defendant ob-
jected testimonyon ground incompetentthe that the evidencewas as
of habit,custom beingand there “affirmative evidence of the situa-
tion of explainedat the time the accident.” It is now that the ob-
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jection to thebearing uponwas the as issue of the contribu­evidence
tory pointnegligence of This does not seem to beenJohnson. have

suggestiontrial, plaintiffmade clear at there is no that thethe and
testimony uponthe The that itoffered that issue. court remarked

general of the admitted Thewas “evidence of use track” and it.
only general exception.defendant took a The-evidence was admis­

feltpurpose by court,sible for the the and if the defendantstated
using prejudicialit for otherdanger jurythat there was of the some

clearlyor broughtirrelevant havepurpose, the matter should been
limitingby requestto a forthe attention of the court instructions

bythis, nothingfailedHavingits use. to do the defendant takes
298;exception. 13; 295,N. H.Wig., Ev., Railway,the 1 s. Lord v. 74

v.Caplan Caplan, 318,83 N. H. 325.
Subject exception, largea of wit-III. to the defendant’s number

way by them-rightthe the ofnesses testified to use of defendant’s
walkingof to Rock-purposeselves and others for the from Newfields

Theoppositeiningham pointsand the the direction.between same
testimony as the useargues that, properis todefendant while such

Railroad,of N. H.path (Mitchella tracks v. 68crossingdefined the
ex-96; improperanRailroad, 317),Minot v. N. H. it would be73

to aenlarge trespassoftension of the doctrine to the area common
walking alongin thelength,stretch of tracks about a mile used for

tracks rather across them.than
testimonyrelevancy ofargument purposeThe andoverlooks the

of theanticipatewhich for touse, to establish reason the defendantis
presence by inpersons mightwho it sets motion.injuredof be forces

circumstancespath mightWhile of a underthe existence beaten some
railroad, evi-by employees thebe evidence of use others than ofits
in casespresence pathin the would mostdence of the actual of others

persuasive pathbe more than itself.the
werepedestriansover whichstation to stationThe fromdistance
withcharging thepassed arguedto as nottestified have is defendant

place and momentplaintiffsof at the exactpresencenotice of the the
commonlypeopleof wasBut the evidence thatthe accident. since

alland atyears in both directionsdistance,walked for the whole
thatbe fair inferenceevening,of it would atimes the afternoon and
feettrip pointa 1500of each reachedeach of them momentat some
anypoint atmight beone at thatstation,from the and that some

weretestimony that someevening. And there wasmoment until late
thattrack, sothe left handthe rails ofaccustomed to walk between

very the defend-the inferencecumulativelyevidence warrantsthe



255

infer-result of thesupposedlyFrom the burdensomeant doubts.
any of the evi-by saying thatthe defendantence we cannot reheve

irrelevant.dence was
that evi-instructionproperly requestthe for anThe court denied

daytime couldby in thepedestriansthe tracksdence of the use of
thatknowledgecharging the defendant withnot be considered as
day-use in thebeing nightin time. Whileuse was made thesimilar

time, it cannotnightinpersuasivewould be than use thetime less
circumstancesknowledge daytimeof in under thebe said that use the

men totendency reasonabledisclosed would have no to causehere
anticipate dark.such use after

trackswalking on thetestimony a witness that whileThe ofIV.
they backand had wavedoccasionally waved to trainmenshe had

purposes:by jury of twomay used the for either or bothhave been
pres-theanticipation ofcharge defendant with reasonable(1) to the

impression of Miss Smithpedestrians, (2)of and to sustain theence
he wasplaintiffstheexpressthe of the waved tothat when fireman

totestimony was insufficientgiving friendly greeting.a Thethem
knownappear havecustom,a and Miss Smith does not toestablish

evidenceConsequently theand relied on the instances testified to.
theimpression, but sinceproperlycould not be used to sustain her
torequestnogeneral onlyis and there wasexceptiondefendant’s

upononlypasshave totestimony,court to limit the use of the wethe
admissibility purpose.forits the former

authority contentionfor theThe defendant cites several cases as
withcharge the defendantknowledge of the trainman would notthat

campTheduty presence pedestrians.ofanticipatingof thethe
camp had no author-boy him a lumberwho invited a to visit atboss

knowledge of theowner, hisity him the invitee of the butto make
coupled withothers,presence presence ofboy’s and the similar

frequently came to theemployees peopleknowledge thatof other
business,upon hisowner and notcamp the invitation of thewithout

withcharging the defendanttreated as evidenceto have beenseems
N. H. 116.Company, 74knowledge boy’s presence. Hobbs v.of the

guest thepersonalauthority manager make hisof a toThe lack of
83Castonguay Company,v.employer inwas declaredinvitee of the

operative’snegligentsupposedly1, nevertheless the5,N. H. but
theto betrespasser was heldknowledge presence of theof theactual

knowledge employer.of the
than togo no furtherby the defendantrelied onThe other cases

byprincipalhisauthority to bindagent had nogivenadecide that
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statutoryauthority aspecific act, that he had no to receivesome
to theknowledge agentactual of an uncommunicatednotice, or that
jury,theknowledge the latter. Butprincipal is not the actual of

bygiven testimony use of the tracksinstance,in that thethis were
they reasonably find, in connec-open that couldpedestrians was so

and the de-evidence, that it was notorious thatthe othertion with
ofaverage knownprudence,if in of would havefendant, the exercise

anticipated-the presence plaintiffs.it and have of thewould
link oftestimony did consistthis was a notThe chain of which

H.Clow,86 N.(Yorkinstances of the kind” v.“one or two remote
opennessupon theadmissible with other evidence76, 78). It was

duty train­regard to the of thenotoriety of the use. Withoutand
knowledge defendant, pointa nothis to theman to communicate

trainman,may open enoughwas for thedecided, it be said that what
know.open enough for the defendant tomight deemedto know be

testimony a wit­proper the ofreason, it was to admitFor the same
he observedemployin the of the defendantness that while he was

tracks.go by way of thethe custom of Johnson to homethat it was
knowledge ofconsideration thattrainmen there is the furtherAs to

dutyprobable presence by agentof an whoseactual or othersthe
presence knowledge of the em­lightin the of such is theit is to act

85 N. H. 349.ployer. Railway, 345,Lovettv.
exception,,subjectplaintiffs’ request and to the defendant’sAt the

crew,if trainjury were instructed that “even the defendant’sthe
hadaccident,of its cars at the time of theengaged in the movement
this,track,presence pedestriansof on theanticipate theno cause to

dutyfrom the to exercise-reasonablewould not relieve the defendant
ifusing time,the thesafety pedestriansof the its track atcare for the
thatknowledge or noticethrough employes,other haddefendant,

likely tracks, in season to takepedestrians to make use of itswere
injury pedestrians.”toprecautions to avoid suchreasonable

knowledgethe rule as tostated with substantial correctnessThis
ones,trespassers except casualanticipation presence of allof theand

anticipation couldknowledgein mind that orprovided that one bears
Recognizingonly through employees.itsthe defendantcome to

quali-urges have beenthis, defendant that the instruction shouldthe
knowledge ac-chargeable withby a that it was notfied statement

employees actually negligent unless thoseby than thosequired other
theirknowledge peculiar position that makeshaving hold somesuch

imputable to the defendant..knowledge
mayagents bereasoning authority oftechnical about theThis
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purposes bybrushed aside for of thatthis case the mere statement
waythe usedrightevidence the waswarrants conclusion that the of

any-thoroughfareas a pedestrians openfor in thatand such fashion
body having aconnected the (including any agentwith railroad
“peculiar if know ofposition”) must, way frequently,he came that
the fact deliberately eyes.unless he his the use isclosed When
notorious, liabilitypermitted escapethe defendant is not to because

employeethe actually negligent fact.ignorantwas of the notorious
If an employee’s ignorancesuch answerpleaded, it is a sufficientis
that the anddutydefendant had the himgivingof such information
instructions circum-as reasonable care underrequires the notorious
stances. Railroad,Mitchell 96,v. 68 N. H. 116.

Subject testimonyV. to thatexception plaintiffsthe introduced
postedthe defendant tracksforbidding trespasshad on itsnot notices

in locality. liabilitythis Since the wouldextent of the defendant’s
been by plain-have affected the posting signs, properof it was for the

provetiff to factwhat the was.
testifyVI. Miss aspermitted,Smith was to tosubject exception,

to wayher freightbeliefs toproceedingthat the on itssection was
signal expressDover and agiven bythat the wasthe fireman of the

friendly greeting. have beenThe defendant insists that shouldshe
confined in regards testi-those to what saw heard. Suchshe and
mony (1Wig.,of permittedbelief is gainedwhen it is from observation
Ev. 658)s. or the wit-when the belief is act ofconnected with some
ness which is in or for-issue, unless it is excluded irrelevantbecause

bybidden Hereprinciple (1 Hening, 599).some Digest, 598,other
the andconduct,beliefs were to wererelated both andobservation
relevant to or failedanticipatedthe of what inissue Miss Smith fact

anticipate.to
plaintiffIn a ac-case like thethis, inquiriesfirst are what the(1)

tually knew of to havesituation,his and held(2) what he must be
519,known, though H. 523.ignorant of it. Railroad,Davis v. 70 N.

facts tested.ascertained, mayThese beplaintiffthe theconduct of
wrong“Carelessness in connectionthinkingmeans or failure to think

testimonywith action.” Railroad,Collette v. H. The210,83 N. 217.
knew.objected to was to the ofrelevant issue what Miss Smith
thinkthought wronglyWhether she notknew,as to she or didwhat
haveregarding mayall oughtat known,what she to have or whatever

toher actual wereprocesses, thinkingbeen mental and conducther
underby thoughts average persontested the andbe conduct of the

311, 312.Sevigny Company,the same 81 N. H.circumstances. v.
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The urgesdefendant that testimony of this ex-should benature
cluded permitsitbecause a to awitness state conclusionreached after
the time of inthe conduct issue. The testimony a state ofwas of
mind existing at the time of the conduct. It may be conceded that
a maywitness amake such statement wishfully falsely.or But so
might a anywitness do as to memory of fact or Inobservation. this
respect, “He or “Idid,” saw,” “Ior believed,” cannot be distin-
guished. Where intent to defraud was in issue, thatit was said the

“could,plaintiff testifyof course, to his intentions. It was a matter
concerning which he would have the means of positive knowledge,
and onlythe question would as to his solelybe veracity, and that is

questiona jury.”for the Gravesv. Graves,45 323,N. H. 324.
testimony self-serving. It is unlessSuch is attacked as admissible

exclusion, nobyits use is and there is suchsome rule offorbidden
Caplan Caplan,rule mere v.based its character for self-service.on

83 N. H. 318, 326.
east-perfectlytestified safe on theMiss also that she feltSmith

if had not. Shebound would not have walked there shetrack and
her actreasoning coincident withdescribingwas mental states and

testimony only slightlyin inalong the track. differswalking This
testimonyalready proper asquality It seemsfrom that considered.

340,N. H.doing Fogg,of v. 49one’s for an act. Janvrinreasons
ques-to the353; Davis, N. 55. It was relevant45,Moore v. 49 H.

in connectionthinkingandanticipation qualitytions of the of her
using thejury inquire,with the mustaction, and into both matters

judg-of theprudence testjudgment person averageof asof the the
ment she exercised.

injuriesby of thetestimony of thatVII. Miss Smith reasonThe
mightlegs bea hersustained in accident she had horror thatthe
caused, ifsoparalyzed fact of fearproperly The awas received.

their consid-damages forbyfound would be an element ofjury,the
regardedfeartheeration, though fear mistaken. Thatthe waseven
realityalter the ofprobabilitya woulda than notpossibility rather

asfantastic tofound the sosuffering jurythe unless the fearmental
Whetherin factthat it not entertained.make them believe was

reasonably could to con-all heentertainingthe one the fear has done
of miti-may principleinto oninquiredtrol theapprehensionhis be

gation damages.of
sameon theissue,inComplaints when standpain,of mental

Caplanissue.physical pain that is inground of whencomplaintsas
futureexcluding possible318,v. H. The casesCaplan, N. 324.83
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damages distinguished Thisprobable point.as infrom ones are not
is opinion may paralysis;not the of ancase that sufferMiss Smith
it con-involves the statement as matter of fact that she has been
tinuously suffering tofrom fear of If foundpossibility.the that

en-exist as the of fault, sufferingresult the defendant’s wouldsuch
thetitle her damages, jury disregardto and an instruction toto the

apprehension N. H.Railroad,would have been error. v. 71Walker
271, (fear of insanity).273 In the somejustcase cited there was

concerning probabilitydiscussion the that fear would be followedthe
by wasinsanity,actual but nothing.the discussion came to There
no attempt distinguishto between probabilitythe of the existence
of a present apprehension atprobabilityand the of its realization

Railroad,some time in 77the future. The later case of v.Sanders
N. H. of381, require overrulingdid not an aeither or clarification
the Walker case.

In heldRobinson, 460,Prescott v. 74 N. H. a pregnant mother was
child,damagesentitled to for apprehension, thebefore birth of her

that it would de-injuries.be deformed as the result wasof her She
recoverynied for inpainthe undoubtedlymental she sufferwould

the contemplation deformity sufferingsof the child’s birth.and after
Such damages were remote, reasoningcalled but decisionthe of the
was that child separate personthe was a theafter birth and that

injuriesmother could not damages sufferinghave for her ofbecause
to a person.third We do havenot that here.element

probabilityThe paralysislack of that Miss Smith ever havewill
preclude erroneous,would not recoveryalone ifactual,her for an

apprehension injuries.she inthat fact suffered of herfrom because
“Proof that the child notwas or notwas deformed when born would

[citingaffect the amount of damagethe mother’s . .recoverable .
Prescott v. ofRobinson, supra]. The award her is on accountto

apprehension.her question suffering... It beforeis a of her mental
bythe child suffering disprovedis born. The of notexistence such is

ifevidence she thoroughlythat had been in medical scienceversed
Bowleyshe would v.groundless.”have known herthat fears were

Duca, 548,80 N. H. 551.
ofexceptedVIII. to in evidenceThe defendant the introduction

arecertain carsrules of the defendant. One 103: “Whenwas rule
inpushed by except making upan when trainsengine, shifting or
ofconspicuousa frontyards, positiontrainman must take a on the

leadingthe the brakemancar.” The other was rule “When100:
or nextgoes baggageof the manprotect train,back to the rear the
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must, passengertrainman in the case of trains, and the next brake-
man, in trains, placethe case of other take his on the train.” At the

manyaccident,time of the the rear brakeman freightof the was
rear, protection trains,of feet in forhundreds the from east-bound

nobody on freight.and was the caboose of the alsoThe defendant
excepted testimonyto practiceof custom and similar to the rules.

agreed placethat the yard.It was of accident not awas
objectionThe that these rules were ofimmaterial because of lack

they appliedevidence that to the (Minot Railroad,situation 73v.
317,N. 321) tenable,H. is not since there uponwas evidence which

applicationtheir to similar situations could found. It alsobe is
properlycontended that the rules were not receivable as admissions

by the defendant of required, negli-what due care or ofas admissions
gence.

pointThe is not well taken. The determining in offactor the case
Company, 451,Derosier v. 81 N. H. was plaintiff,that the at the' time

injury, yet dangerof had not entered the ofzone in which the rule
operative.and custom were The positiondefendant here takes the

apply placethat rule didits not to the of accident. If that cor-is
rect, the rule and custom were not dutyadmissions of a the defendant

plaintiff.owed to the But the correctness of positionthe of the de-
thatfendant the rule and custom apply placedid not acci-to the of

brought bywas intodfent issue the ofevidence, questionand the
application jury. applicablewas for the If to place,the the rule was

duty.of If applicablean admission not particularto the theplace,
might yet,rule and custom because generally, regardedoffered be

protection“evidence of a mightas kind of which be tofound be suit-
protectionifable .. . were dutyfound to be a of the defendant.”

Company,Derosier v. supra, 457.
In this tendencyinstance the has aevidence to de-that theshow

knowledge protectionfendant had aof kind of suitable under certain
controversycircumstances. The in the course of thenthe trial must

largely, as did, uponturn the record shows it questionthe whether
inthe circumstances which rule andthe custom were followed were

into those which employeessimilar the defendant’s found themselves
on this occasion.

defendant ap-The contended that the rules and custom were not
plicable nightto the train movement on the in question. The evi-

conflicting upondence was point,this and the defendant insisted
throughout applicationthat the depend uponof the rules must solely

interpretation.ownits chiefIts examiner testified 103that Rule
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applied shiftingin anywhere.was not Shifting, he also testified, is
always part making upa of the of trains. The result of this testi-
mony rule applywould be that the would pushingnot to the of cars

making up Rockinghamin trains at If interpreta-Junction. that
shiftingadopted, being exceptedtion is everywhere, it would seem

applycould pushingthat the rule not to in making upcars trains
anywhere, “anywhere”and since yards, exceptionincludes the “in
yards” superfluous meaningless. Obviouslywould be and no such
interpretation havingneeds to be considered authority.as exclusive

Consequently it was not error denyfor the court to requesta for
applied solelyinstructions that rule 103 must inbe accordance with

placed upon bythe construction it the defendant. A in-further
soughtstruction was to the effect that the rule adoptedwas not for

public generalthe of the in (a saybenefit fact to the least not con-
clusively proved) and urgedthis “fact” in request'aswas the a reason

adopting interpretation.for the defendant’s The defendant was
properly supportdenied for interpretation.that its doubtful

requestedThe defendant also an that, plaintiffsinstruction as the
knowledgehad no of rule, any non-compliancethe with it as inter­

preted by plaintiffsthe was not negligence.evidence of This had the
purpose takingsame of from jury questionthe the whether the rule

applicablewas instructingand them that the defendant’s construc­
tion must followed. Further, tendencybe it would have had a to
persuade jury erroneouslythe that by plain­reliance on rulethe the

necessary intiffs was order negligenceto establish the of the defend­
mightant. Reliance on the rule probativehave had some value on

question contributory negligencethe of (Bursiel Railroad,v. 82 N. H.
363; Railway,Chabott 77 N. H. 133), knowledgev. but reliance oron

by plaintiffs nothingof the rule the has to do with the use of the rule
precaution prudentas evidence of a which (Minotmen would take v.

Railroad, 317,N. H. 321) protection73 or of the kind of mightthat
(Derosier Railroad,be found v. 451,suitable 81 N. H. All457). the
sought regardingother instructions rulethe centered about the idea

interpretation adopted.that the defendant’s bemust It was not
giveerror to them.to refuse

exception given byThe regardingto the instruction the court the
rule, practice havingand as to acustom trainman on the end of the

being largely disposable uponwhen backedcaboose cars were is the
ground. and exceptionsame But this another to the denial of a re-

quest plaintiffs’ practicethe evidence of custom and did notthat
groundapply urged plaintiffs’are on the that the sole onwitness these
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knowledgehad nopoints of train Rockinghammovements at Junc-
onlyandtion, generaltestified from knowledge regarding move-

yards.inments not Since the witnesses for the defendant alone
knowledge particularhad of the place, positiontheir seems to be that

disregarded.all other evidence is to be The propriety jury’sof the
considering generalthe evidence for what it apparent.was worth is

The defendant complaindoes not that the presiding justice sub-
interpretationmitted the of the juryrule to the instead of determin-

questioning that himself. The contention of the defendant is that
pass interpretationno tribunal could on the applicationand of the

practice. saysrule and It that the rule must be taken as inter-
by expertpreted its own witness. But if expert testimony in-was

passvolved, somebody uponhad to its credibility, and whoever did
might well find itso incredible. expertsThe cannotdefendant’s

judges of infallibility.be the sole their own
plaintiff produced aThe witness who practicaltestified as to a

interpretation of the rule that conflicted with the testimony of the
expert of the defendant. The objecteddefendant that the witness

nothing makinghad to do with the rule, bythat the rule was made
andthe railroad could not be byvaried interpretationthe personsof

claimthan those who made it.other The defendant did not that
by expertthe rule could be varied its putbut did him forward as the

interpreter. -That permittedsole could not be when evi-there was
practical interpretationofdence to the contrary, especiallyand when

interpretationexpert’sthe carried internal infirmity.evidence of
juryThe were instructed in substance they pres-that if found the

pedestrians ought reasonablyofence to have anticipated,been the
duty arose to exercise due tocare avoid injury bytheir active inter-

ifvention; requiredthat such care the formulation and enforcement
rules, regulationandinstructionsof as a avoidingmeans of in-such

duty owingthat fromwas thejury, plaintiffs.defendant to the This
correct.was

perceivedis inIX. No error the testimonyadmission of thethat
backing freightthe couldof cars have delayedbeen expressuntil the

passed presentedon. The situation byhad the simultaneous south-
on mainerly tracks,movement both occupiedwhile sidingthe was

cars, was such thatby mightreasonable men possi-have foreseen the
entrapping expectablebility pedestriansof in very thethe manner

caught.wereplaintiffs
engineer expressX. The of 80 testified heobjectionwithout that
stopped trainhave his under existing sixtycould the inconditions
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thenseventy-five He was asked ifwhether,or feet. his fireman had
people crossingtwo ahim that he saw tracktold ahead four or five

any questionaway, there washundred feet that he stoppedcould have
veryhis Because of thequickly.train confusion of colloquythe

during objectedwhich the defendantensued,that exceptedand and
question mightthecourt ruled that bethe answered, questionthe

exceptionanswered. Thenot in fact towas non-existent evidence
of law.presents questionno

exceptedfurther to theThe defendant denial of its request that
chance be withdrawnthe issue of last clear from jury. onlythe The
was the distance withinon this issue which expressevidence the could

stopped and the ease with which engineerhave thebeen could have
plaintiffswhistle. The contendblown the that this evidence was

juryproper go to the to establish theto fact that the defendant,
who alone had actualthrough knowledgethe fireman plaintiffs’of the

clearpresence, had the last chance to avoid injurytheir by stopping
pointexpress of accident bythe north of the or warninga blast of the

dangernotifying them of their theywhistle so could safety.move to
The could not be submitted properlyissue unless there were evi-

could foundupon (1)dence which it be that the fireman actuallywas
ignoranceplaintiffs’of of perilaware the their or inabilityof their

it,from and also (2)to extricate themselves that after discoveryhis
requiredof due care andsituation,this time afforded an opportunity

saving Railroad, ante,for action. Clark v. 36.
If it be that the fireman owed dutyassumed the to injuryavoid to

plaintiffs by of thethe reason active intervention of an instrumen-
anyintality degreeof notthe defendant under his control, the bur-

plaintiffsuponden towas still the show that “time op-afforded an
portunity saving action.”for There is no evidence at all during

prior attemptedtheperiod, any,what if to warning the fireman was
plaintiffsfact thatactually aware of the the ignorantwere of their

peril Consequentlyor avoid it.unable to jurythe could do no more
conjecture opportunityhe had anthan that to save them.

conjecturalIt would whether suggestedbe either action would
Theyplaintiffs. couldhave saved the be onlysaved by their own

becoming of their danger.action after aware The mere stopping of
pointvaguethe north of placetrain at some the theywhere were run
opportunitygive stepdown could them to in front of express,the
warning to dogivewould no so andbut them no assurance that such a

part was safe. blowingmovement on Thetheir of the inwhistle ad-
justwhetherstopping, justdition to the before or after, would be as
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likely keep themto off the west-bound track to warn toas them leave
track. stopthe east-bound Nor was there time to train and en-the

jumpthe fireman to offable and either impress plaintiffsthe with
ordanger drag them to a place safety.their of

jury permitted theoryThe. should not have been ofto consider this
liability warrantingdefendant’s inthe view of the lack of evidence

finding of a last chancethe that was clear.
Smith in anXI. Miss was subsequentautomobile accident to the

complainedinjuries and,of, bearing upon physicalas her condition
activities,and her the later inquiredaccident was Oninto. cross-

Miss nightexamination Smith denied that she was intoxicated on the
accident,of the automobile and policethe defendant offered a officer

probation to Theyand a officer her ofcontradict denial intoxication.
testifyto as to appearancewere allowed her the occa-and breath on

permittedwere notsion, but to show that was sheshe told that was
shedrunk or that in factwas arrested for drunkenness.

Though ability go trip mayMiss Smith’s to on an beautomobile
regarded evidence that injuriesas her were not so serious as her
complaints suggested, it is difficult to see how the fact that she was

liquor tendencydrink and anyable to become intoxicated had to
physical injuriesher sufferingthat or her mental less thanshow were

if mightBut even she issue,she claimed. be contradicted on this it
entirely proper for the to (1)was court evidence that anexclude

her she drunk (2)officer told was and that on thatshe was arrested
charge. wayThat is not prove onlythe to theintoxication, which is
thing Miss Smith denied.

exceptions toXII. Other are since theconsidered,evidence not
unlikelyinvolvedquestions are to arise at next trial.the

requestedThe defendant that itXIII. to the effectinstructions
right tohad the exclusive use its tracks for Thetrain movements.
givenwere without the and the de-“exclusive,”instructions word

excepted. rightWhile the of exclusivefendant defendant’s user was
plaintiffsthat the of thatright, adoptionin the sense had no such the

have themight jurymisled into that defendantword the belief the
train and willed,could run its when as it to thewithout reference

presence plaintiffs.of theexpectable rightsThe relative of the
statedparties exactness,were with sufficient and the of theomission

not“exclusive” was error.word
denyingcourt did not err in requestsThe for instructionsXIV.

trespassers.plaintiffs were The havethat the instructions would
theoryin ofimmaterial view the on the was sub-been which case
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juryto the that the de-Nor was it error to refuse instructmitted.
plaintiffs particular employ-dutyno to the because thefendant owed

complained actually pres-of did not know of theactsees whose were
employees precautionsIf toplaintiffs. the had takenence theof

anybody track,was on the their of actualwhether wantascertain
plaintiffs present savingwould notknowledge that the were be the

they by precautions.employees; would be saved theirfactor for the
261,H. 267.Nappi Railway,v. 78 N.

instructed,jury have been as the defendant re-The shouldXV.
care thequested, no inference of the of deceased should be drawnthat

self-preservation. Railroad,of Greenwood v. 77from the instinct
a ofN. H. 101. The natural desire for continuance life leaves the

conjecturejury, this, purein a to acase like whether the deceased
Railroad,Wrightwas careful or careless. v. 74 N. H. 128.

requested an instructionThe defendant that it could not beXVI.
charged negligent ringfailure to the or the bell ofwith sound whistle

freight engine plaintiffs.the attached to the cars that struck the
request particular neg-There a to withdrawwas further this issue of

ligence jury. subject exception.from the Both were denied to There
positivewas evidence that the whistle and bell were sounded. Miss

supposed expressSmith heard a whistle that she to be from the en-
gine, listeningno forbut no bell. There was evidence that she was

positiveeither whistle or There was evidencebell. that there was
mightexpressnoise from the that or drownedhave muffled other

jury signalssounds. There no evidence for the inwas that the
question given, plaintiffs’norwere not could it be found that the
injuries by signals. Railroad,the want of v.were caused such Niemi

byante, regard1. The in this should have narrowedissue been
uponno foundinstructions that there was evidence which it could be

signals given, byandthat the were not further instructions that would
jury judge plaintiffsofassist the to of the care the in the event it

signals actually given plaintiffwere found that were but thethe
interpret correctly. Peppin Railroad,to hear them v.failed them or

395,N. H. 401.86
bydisposed ofrequestsOther for instructions have beenXVII.
bypoints.uponwhat other Still others were coveredhas been said

justice the defendant.giveninstructions with substantial to
disregard-theory upon submitted,the case wasThe whichXVIII.

any duty defendanting supposed distinction the of thebetween
par-trespassers invitees, being appliedcorrect to thetoward and as

any prejudiceIfprejudice the defendant.facts,ticular could not
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might argumentpriorhave arisen to the of evidencefrom admission
mighton the clearly drawn,issue of invitation before the lines were it

regarded by linesbe as removed the But after theinstructions.
theory questionwere drawn and determined,the of thesubmission

whollyplaintiffswhether the trespasserswere or invitees became
immaterial, argumentas the court stated. theIt is conceivable that
of tres-counsel for the aadministratrix that the deceased was not

apasser, jury or arousematter,immaterial confuse the—an —would
inprejudicial spite plaintiffsnotion that in of the instructions the

converselywaysome position theystood in a better ordid,than
thisdegreethat the owed andgreater care,defendant them ofsome

claimspite plaintiffsin of an byinstruction the did notthe court that
they toprobably possiblewere Atinvitees. the next trial beit will

party’s dwelling uponavoid either matters.immaterial
incidentally passedXIX. exceptionsOther argumentto have been

upon opinion.in argumentthis Still the of inferencesothers involve
might supposedthat be drawn from the It is not to beevidence.

that at a disre-jurynew trial the court the towill omit instructto
gard argumentative The remain-statements withdrawn.that are
ing atquestions ariseunlikelythat have not are tobeen considered
a later trial.

trial.New

All concurred.


