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Augustine Semprini, Adm’r v. Boston & Maine Railroad.

Frank (Mr.E. Blackburn and Thomas McGreal orally),J. McGreal
plaintiff.for the

Hughes (Mr.Burns Burns for theorally),& defendant.
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testimonyJ. TheWoodbury, concerning the of theutterance
undoubtedly purposewas offered for the showingfireman of thethat

negligently timelyfailed toengineer warning dangerheed a of the
testimony clearlyThis onlydecedent. hearsay,to the is isand so

in ifreceived evidence it falls within some exceptionto be ruleto the
argued testimonywhich excludes such evidence. It is that the

eitherreceived becauseshould be the fireman’s statement constituted
fault, oran admission of else it partbecause formed a theof res

opinionof thegestae. argumentWe are that neither is tenable.
agent’s“An admissions are not againstevidence principalthe

agency authoritythe includesunless to make them.” Ernshaw v.
451,Roberge, 86 N. H. 453. In this case there is no thatevidence

express authority speakthe fireman had from the on itsrailroad to
certainly no suchbehalf, authority regardedand could be reason-as

necessary ordinary prosecutionin theably of the work was em-he
ployed Under theseto do. circumstances the fireman’s statements

inmay received evidencenot be as admissions. Rail-Nebonne v.
531; Guerin v.road, Company,N. H. N. H. 133; Wright67 70 Rail-v.

and cases361,81 N. H. cited.road,
proffered testimony exceptiondoes the fallNeither within that

hearsay whichrule admits which ofpartto the utterances form a the
gestae.res

Hearsaytheory that,of the is when a“The rule... human utterance
of the truth fact it,offered as evidence of the asserted in creditis the

becomes the of inference,of the assertor basis our and therefore the
only upon subjectcan be received when made stand,assertion the

theoryWig.,of Ev. s.the test cross-examination.” 3 1766. Theto
gestaeres exception hearsaythe theunderlies the to rule is thatwhich

which the guaranteecircumstances under utterance was made afford a
byfor providedin that oath andof truth substitution cross-examina-

thisprovide guarantee appearTo substitute it to thetion. must
presiding justice spon-of the thethat utterance was asatisfaction

startling shockingreaction to some or madeevent,taneous verbal
speaker inat a time when the was still a state of nervous excitement

by event, andthat before he had time to or mis-produced contrive
Wig., 1747, 1750;Ev. ss. N.represent. Railway,3 Laurent v. 77St.

462, and cases cited.460,H.
responsecircumstance that an inNeither the utterance was made

v. H.question (Murray Railroad, 32),to a 72 N. nor that self-it was
enoughserving to bar a otherwise Weis alone statement admissible.

opinion, however, that elements theare of the these combined with



281

matterpreclude, as aappearing herein are sufficient toother facts
byspontaneously made reasonlaw, findinga that utterance wasof the

inwasby The statementof the excitement caused the accident.
obviously designed tochargeresponse a of fault and wasto direct

theofcharge and to shift the blame onto the shouldersavoid that
present to defendengineer discloses, was notwho, as the evidence

anynegative inferencehimself. These circumstances are sufficient to
offrom the naturespontaneity mightof which otherwise be drawn

spoken afterthe event and fact that the words were soonfrom the
its occurrence.

part offinding formed aThe tentative that the statementcourt’s
notit didgestae erroneous, legal effect,the res “no sincewas but has

v.any specific finding rulingin or of law.” Arsenaultresult of fact
testimony wasLepage, ruling excludingfinal the84 N. H. 497. His

correct.
competentif underarguesThe defendant that even the words were

itgestae theythe rule,res still should have been excluded because
appear speakdid em-not that the fireman was authorized to for his

ployer. twoargumentThis without merit because it confuses theis
separate exceptions hearsayto the rule above discussed. State-

by agent forpart gestae,ments which form a of the res if made an
regardlessparty, admitted, agency,either are not of the butbecause

arebystander, admissible,of it. The a ifstatements of otherwise
afully agent party or ofcompetentas as are those of an for either

party Railway, H. the otherhimself. Laurent v. 77 N. 460. OnSt.
by amay onlyhand an in evidence if madeadmission be received

party by speak regard.him in thatagentor his authorized to for
therequirementsto ofWhether or not an admission conforms the

quitegestae wholly exceptionsres immaterial. The two arerule is
rulesdistinct, and a must conform to bothto hold that statement

mayobviously It con-before it becomes admissible is erroneous.
a state-either,form to if it is admissible under butexceptions,both so

of eitherequally requirementsment is if it satisfies all theadmissible
exceptions generalone of the rule.above to the

supportedplaintiff’s nonsuit is notexceptionThe to the order of
by any already consideredargument that which has beenother than

necessary.and so no further discussion is

theJudgment defendant.for
All concurred.


