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(by plaiintiff.Sleeper orally),and for theH. briefWilliam

Sewall, PerleyArthur Gardner and Oscar SewallE. Neuhom {Mr.
orally), for defendant.the

BoylePage, and Mrs. had been friends forJ. Mrs. Tasker close
inmany years prior to death of latter 1931. Both womenthe the

years. anyin havingwere well advanced Neither had relative a
her, Boyleparticular except livingon that had aclaim Mrs. husband

hospital time, duringtoin the state until 1934. time theFrom
Boyleperiod intimate, helped Tasker,Mrs.the two women were Mrs.

right of use, sewing, preservingarm was little to her andwhose do
illnesses,inShe her more short andother housework. nursed one or

helped from oneon one occasion her move her effects house to another.
never lived with Mrs. Tasker and never devoted all her time toShe
except periods. Duringa few theher for brief last five months of

plaintiff performedlife, the have no servicesMrs. Tasker’s claims to
possiblyher, period months,was of somefor and there another with-

years death, during plaintiffwhich thein six of Mrs. Tasker’s did
nothing for her.

upon aplaintiffcount contract to makeUnder the first the relies
producedwere atmutual The facts that no mutual wills thewills.

either,and no claimed to seen do not alonetrial that witness have
was to adispose questionof whether the defendant entitled non-the

made, inquiryor not the real underwills were thesuit. Whether
was a contract to make them ir-is whether there validfirst count

is whether theunder the second it deceasedrevocably; while count
prop-plaintiffthat have all of hera valid contract the shouldmade

made,If a contract were theerty plaintiffif the survived her. such
impressed ain of be with trustthe hands the defendant wouldassets
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in plaintiff.favor Althoughof the mutual wills in madeare fact
havingand one of the dies, will,testators revoked his the survivor

may subject ofthe assets the a indeceased to trust accordance with
onlythe will clearlyrevoked when it appears thethat mutual wills

productwere the of an byirrevocable contract entered into the
rightsmakers. The parties dependof upon andcontract,the the

uponnot the wills.
requiredThe evidence to aestablish such de­contract has been

scribed variously, uniformity.but with essential proofs“The must
be clear convincing. mayand The expresscontract inbe found an
promise, ainferred, fact,or as ofconclusion from the circumstances
surrounding parties.” 340,the Tooker v. 92Vreeland, Eq.N. J.
343, Perkins, 66,cited in Knox v. 86 N. H. a71. “To attribute to

quality irrevocabilitywill the of indisputabledemands the most evi­
dence of agreement, upon ambulatorythe which is relied changeto its
nature, presumptions not,and will not and cases,should in such take

place proof.”the 204Allen,of Rollsv. 604, 608.Cal.
regardingThe a inevidence contract the at tocase bar is limited

bydeclarations made the todeceased four witnesses. In substance
(1)these plaintiff arrangementwere: that she and the had a mutual

longestthat the one who lived property; (2)should have the other’s
an unexecuted intention that what she had she would leave to the
plaintiff, Boyleand what Mrs. had she would “andher,leave to so
one of,of them would be taken care would take care of the other—one
. is, alive”;. . that one theywould take care of the other while were
(3) made;that willher was “I am to look out tofor Susie as Susie is
look out for me if I am Isick. am to have . . .what she has and she

theyis to I have”;have what that an agreement,had that Mrs.
Boyle everything everythinghad left . .her,to and . “I have left

her”;to (4) given“We have our and I allmade wills have that I have
givento Susie and Susie has all she has to me.”

The aand declarations do offirst fourth not furnish clear evidence
wills, thoughcontract to make irrevocable is evi-mutual the fourth

dence that such wills were made. The second and third declarations
together might finding contract,of a intaken the considera-warrant

during lives, theytion of care their would make irrevoca-mutual that
actuallywills, findingble andmutual the further that such wills were

theyagreed.made as or andrevoked,Whether not were thelater
by would question.contract rescinded mutual consent be another

The aissue as under the first haveto contract count should been
jury proper theysubmitted to the with instructions could notthat
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plaintiff merelyfind for if understandingthe onethe was of mutual
and affection; finding onlydesire such a reached ifthat could be the

parties and andintended undertook to bind their estatesthemselves
irrevocably by agreeing upon properties.a final disposition of their

Perkins,Knox v. 66; Eq. 340;86 N. H. Tooker 92 N. J.Vreeland,v.
Parsons, 555,Edson v. 564, 565,155 N. Y. There should also567.

regardinghave been ofapplicationthe of theinstructions statute
in principlesfrauds accordance with the to be set forth.later

warranting juryThere was no ofevidence to thethe submission
issues count; pointedunder the second the evidence to a contract

merely byto make mutual wills and a Taskernot to contract Mrs.
everythingto leave Boyle paymentMrs. as for services.to

application parolThe of of a contractthe statute frauds suchto
up dispute.as is in ofrespectsset is in athe first count some matter

L., 327,P. c. s. 2 prohibits bringing upon athe of contractactions
performed promisorthat is be one year.not to since thewithin But

may yeara leaving fully performed,die is notwithin the itcontract
Grimes,clause. 133.Page, Wills, 94, 6;within that s. n. Davis v. ante,

held, universally, agreementIt is realalmost that an to devise
property is a estate,for sale of real the statutecontract the within

byoperation part performance.unless removed from theits When
alleged agreement principallymade, property waswas Mrs. Tasker’s

estate; appli-whollyreal when Sincepersonal.she died wasit the
depends upon propertyof the the of the at thecation statute nature

performance 559, 576),(Turnipseed Sirrine,for 57 S. C.time fixed v.
agreementsquestion appliesbefore isthe us whether the tostatute

bequeath personalty.to
whiletendencyhave a assumeThe cases shown marked to that
applyestate, doesapplies will notthe to a contract to real itstatute

regarded as aWhypersonalty.will should beone to the formerto
be notland,”for while should deemedthe sale of the latter“contract

166,(P. L., c.goods. or inbe “a sell. . choses action”to contract to
assumptionupon principle.4 i), perceives. is Yet thatdifficult to

again, and has beenexpressed by way againof dictum andhas been
turning-pointmade a fewthe of decisions.

31, 39, whichMarston, 52 N. H.view in Clements v.This was stated
In203,N. H. 205.approval Day Washburn,v. 76was with incited

authority.bysupportedor otherpointcase was reasonedneither the
madeplaintiffthepoint case,in Clements whereThe was dictum the

will.make theupon tono claim recover the contractwhatever to
ahad brokendefendantquestion whetherThe decisive was the
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per-writing so as excusepromise for a toput will intoto the contract
for servicesand to recoverby plaintiffformance the enable the latter

ofactually plaintiff’s own abandonmentperformed, whetheror the
Theprecluded any recovery for his services.fromthe himcontract

compensation forpartoral for a will included real estate ascontract
will waspartproposed. of contract tothe services Since thethat
promiseabreach offrauds,invalid of abecause within the statute

plaintiff from thethewritingto reduce would excusethe contract to
no whetherrendering services, would differenceof and makefurther it

personaltydopart havingpromisethe of the withtodefendant’s
waswas or of Thisfrauds. situationwas not the statutewithin

recognized by the court.
DayThe of supra,case v. in farWashburn, so as declares theit

pointsame regardedas the dictum,Clements is forcase also to be as
the trial foundcourt that the and executedwritten contract willthe
at the same time bywere “the which partiesmethod the undertook

preserveto or writingreduce to contract,their that theand[one]
paperstwo express. .. by (282the real contract parties”made the

Briefs Cases,and 60, 61).
In peculiarly authority,Massachusetts the cases lackingare in

though frequently cited. It hinted in Mansfield,was Gould v. 103
Mass. 408, a personalty mightthat contract to will within thenot be
statute, but, since the also,contract had reference real andto estate
was not divisible, complete Againthe statute was a there wasbar.
no reasoning authorityor citation of regard portionwith to ofthat
the havingcontract to do with personalty, pointand that was not
decided. 69,In the Wellington Apthorp,case of v. 145 it wasMass.
decided a money one-yearthat to willcontract was withinnot the
clause. being specified money,The contract to a in thereleave sum
was no questionoccasion to discuss or the contractdecide whether a
to bequeath personalty general ques-in a for Thewas contract sale.
tion is in Massachusetts, immediatelynow moot for the de-after
cision in Wellington legislature requir-Apthorp, passedv. an actthe
ing agreements personal writing.that all propertyto will or inreal be

pointThe personaltythat a thecontract to will is not within
distinctlystatute 647,is in v. and isThoms,declared 82 Conn.Hull

implied in anyother In discussioncases. none of these cases is there
of anyprinciples, pointand none found of the basedcites decision
upon reasoning.

On Ex-the hand in Gernhertother stands the dictum v. Straeffer’s
ecutor, Ky. when823, property172 where the ofconsisted real estate
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forpersonal property when the timeand ofwas madethe contract
athought itIt the courtis not clear whetherperformance arrived.

Whiton, 76personalty. In v.or Whitonreal estatecontract to sell
personaltyto will32; App. 99,Ill. a contractIll. 79App. 553;Ill. 179
considera­by (1) thethe statute becauseto bewas held not barred

werethe contract(2)and the conditions offully paid,had beention
There was no reason­before death.revokedin a will that wasrecited

a barhave beenis that the statute wouldimplicationing, but the
except for the reasons stated.

questionBut the cases where the has been decided on reason seem
holding parolunanimous in a personalto be that contract to will

property (other specificthan a money)sum of is within the statute
paymentbeen of ofunless there has the consideration or the value

property involved is less than the amount inthe named the sales-
of-goods Turnipseed Sirrine, 559;clause. v. 57 S. C. v.Wallace

522;105 HamiltonLong, Thirston,Ind. v. 93 Md. 213.
proceed asquarely principlethree cases on the that suchThese

agreement goodsis an to at incontract transfer death consideration
performance paymentof the of matterservices or otherwise. As a

policy they judicialof treat such contracts with as much disfavor as
permits. (at p. 218) appliesthe law The Hamilton case “mostthe

stringent protection against arrange-speculatingdoctrines ... as a
sought partiesments to enforced as contracts after one of is nobe the

longer explain imputedthe to him and him-here to conduct defend
de-against chargesself of bad faith or fraud.” The caseWallace

(at p. must, think, every provis-“It be conceded that531):clares we
upon ascontracts,of of frauds exerts its influence suchion the statute

po-andconsidering,we are to the same extent with the samehere
tency property,for and transfer ofuponas other contracts the sale

tightin 'aand if of more than another whichthere is one class cases
rigorously applied, isand it thatrein should be the statuteheld/

which, by intercept rightfulfrom heirsproposed parolin isclass it to
ofthe transmission estates.”

largely his“representative,” isexecutor,The as the decedent’s
he will transfercontracts thatlegal ghost. the testatorWhether

so,dohis executor willhe thatproperty or whether contractssome
hewhetherthing, and in latter alternativesame thecomes to the

by meansobligation on executorimpose the thehe willcontracts that
ifexceptconsequence, thatmeans is ofor such notof a will without

is a deferred creditor.by will claimantit is the
newandof frauds thebetween the old statuteThere is a difference
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in appliesone specificallythat the latter alone dioses in action. Ifto
a personaltyto make a will of requirementcontract nocontained that
tangible personalty be promisee, mightdelivered argued'to the it be

old apply. promisee’sthat the statute would If only rightnot the
moneywere to receive or intangibles, havingother the executor the

right tangibles, any,if money, mightto turn the into it newtake the
require writing. presentstatute to a The case arises under newthe

statute, and requiring writingthus the reasons for a are reinforced.
nothingfind in priorWé our precludingdecisions conclusionthe

personaltya greaterthat contract to will of $500a value than must
writingbe in unless there has been such payment as removes the case

provisionsfrom ofthe the uniform sales act.
$500,The involvedamount exceeds and there was no written

memorandum, consequently the is ofcontract within the statute
plaintifffrauds unless performedthe has so part satisfyher as to the

requisite part paymentof by L., 166,demanded P. c. s. 4. The
making a bymere of will ifplaintiff, conceded,the would be suchnot

part payment. properIf be apply theoryit ever to the advanced
Turnipseedin Sirrine,v. supra, p. 576, makingat ofthat the mutual

wills alone atakes case ofout the statute where the survivor is the'
older, for gavethe reason that the survivor the deceased benefitthe
of risk of insurance,the lackingthe reason is in bar,the case sinceat
the of risk way; livingbenefit the was Boylethe other Mrs. had a
husband in whose mightbehalf her will largely,been ifhave made

wholly, nugatory.not In promiseaddition make,to the to and not
revoke, a will in favor of deceased, mightthe it be found that the
plaintiff promised performalso to certain services all in consideration

promiseof the of the deceased make and reciprocalto revoke anot to
mightwill. It also be found plaintiff performed part.that the on her

findingsSuch would take operationthe ofcontract out the of the
ofstatute frauds.

A performancefailure of by plaintiff,the in her,order to bar must
in neglect performlie her to promised bysome of the services her.

survivorshipHer of Mrs. obligationTasker terminated her make ato
will phaseand leaves performanceof unimportant.that if sheBut

performdid all agreednot of upon,the services mayshe recovernot
under count,the first for then breachthe would be hers. If there
were a as plaintiffcontract claimed under the count andfirst the

any promisesbroke of her performown services, mayto she re­not
uponcover a quantum meruit, for the was forpaycontract not one to

her in money.services Roundy v. Thatcher,49 N. H. 526.
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recoveryIt follows can ifthat there be no under the third count
there awas was noOnlycontract to make wills. in casemutual there
such recoverycan be a value of servicescontract there of the fair the
performed. righta fromentirelySuch thewould be disassociated
alleged mind incontract make a will. This borne into bemust
considering exceptionsthe raised in count.with the thirdconnection

performance by plain-There was evidence of of thethe services
tiff requestat athe of the deceased. forThe denial of motionthe

uponnonsuit law ofproper.the third was The thecount therefore
trial rulingincluded a ofthere was no evidence a contract tothat
make a ifwill. Even the case had on firstbeen the countsubmitted
as well third,as jurythe prejudicialit would have for tobeen the
consider in of a con-connection thewith third evidencecount the

will,tract make a for plaintiffto the could under the thirdrecovernot
count unless there was no such contract.

plaintiff subjectNevertheless counsel for repeatedly argued, tothe
exception, Mrs. agreed givethat Tasker had all had to thesheto
plaintiff in forreturn a willservices,the had madelatter’s shethat
and plaintiffthethat was ofeverything.have As measureto the
damages for breach of express countthe under firstcontract the
“everything” unexceptionable.was wasof contractBut breach that

in question “Every-not when jury.the case was submitted theto
thing” might be more renderedthan the fair value of servicesthe

impliedunder the only argument afford thecontract. Not could the
jury aid;no positively juryhad a prejudicial tendencyit lead theto

damagesto award on was com-expressthe basis of the contract that
pletely out of the case.

Subject exception, heralso, plaintiffto lostarguedit was thethat
position yearsmore priorsix be-than of deceasedto the thedeath
cause of gave Thoughtime she de-servingthe theto Mrs. Tasker.

pleaddidfendant not irrelevantlimitation,the statute of this was
to the issue of rendereddamages, for the fair of servicesvalue the

depend uponcould v.not Ernshawemployment.loss of other
Roberge, 451,86 N. H. argument improper.456. The was

of Mrs.spent by plaintiffThe evidence of the time in the servicethe
ar-Tasker was Thejustifytoo indefinite verdict.to the amount of the

guments of notplaintiff’s tendencythat isprejudicialthe counselhad a
negatived by intermittent, part-timethe sum awarded for services.

count.Judgment the the secondonfor defendant
on counts.trial the otherNewAll concurred


