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Hayden Osgood Osgood (Mr.Arthur and & Anson OsgoodB. G.
plaintiff.for theorally),

MyerF.Timothy (Mr.O’Connor and Saidel Saidel orally), for
defendant.the

informallyJ. TheMarble, presentedcourt found on evidence
bring provisionsdid the casethat facts not withinthe the of the

compensation Theworkmen’s act. evidence was war-sufficient to
participated pro-conclusion. Since the inrant this defendant the

ceedings object procedure adopted,did not theand to it nowcannot
by proved.complain of the method which the facts were Vidal v.

585;N. H. Morin Insurance N.Errol, Co., 471,86 v. 85 H. and472,
cases cited.

dispose matter, however, since, thoughThis does not of the even
apply, partiesdid rightthe not the had a to dif-statute settle their

bybasisferences on the of the benefits conferred the Theact.
validity properlythe release inof was determinable the oftrial the

(Genest Company, by electinglaw v. 75 N. H. 365, 367),action at and
try allegedissue the defendant waivednot to that the defence.

21, filling1930,The accident occurred on June at the defendant’s
plaintiff sign,in helping hangstation Manchester. The was to a

long and wide. signthree feet One end of the befifteen feet was to
post.agarage, postthe defendant’s the Theattached to other to

deep byin a hole and placewas set 32 inches held in loose stones.
bysupportedwas two braces made of an inch andIt boards thick

picket plaintiffwide nailed a dugthree inches to fence. The the
inand filled thepost Giroux,hole it under direction of one who was

president, managertreasurer, company.the and of the defendant
post erected, signhad been oneWhen the end of the was raised

and on a blockplaced garage.nailed to the side of Ladders werethe
takingplaced opposite post,on of workmen,then sides the and two

sign, gradually theyhold of the raised it as mounted the ladders.
plaintiff Giroux, standing helpedand on inground,The the lift-the

ing. sign higherthe pointAfter had been raised to a than their
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steadysign toplaced underneath theheads, a and iteach took stick
express orders fromunderguide plaintiffand The actedit to it.

“had confidence.”Giroux, in whom he
placedhad beenagainst which ladderspostIn thethe meantime the

hold,hisreleasebegan tip. caused one of the workmen toto This
acci-described thesign plaintiff.fell on The workmanand the the

gotweup ladder. Whensign,“I the went thedent as follows: took
inpost ordermyself I hold of thepretty top,near to brace tookto the

andslipped a littlesign.a .. . The laddergetto better lift on the
droppedIpost going,wasgave way thought.. I thepost . whenthe

Isign jumpedandeverything myself. go... I let of theto save
picket fence.”and landed on the

of erect-prove that the methodplaintiff’sThe evidence tended to
in-reasonably in view of the unstableing sign was a safe onethe not

andpost; post hole was much too shallowof the that thestallation
as well as rocks and thenhave been filled with earththat it should

entirely inadequatedown; further, braces weretamped and that the
ap-weightunevenin and location to withstand theboth structure

by evi-top post ladders and men. “There waslied the of the theto
havecould be found the accident would notdence from which it that
par-in more ofhappened failure one or thesebut for the defendant’s

plain-proximatea cause ofsuch failure was theticulars. Whether
jury.” Dervin Com-injury questiona of for the v.tiff’s was fact

108, 111, 112,81 H. and cases cited.pany, N.
plaintiff did assume the risk.could found that the notIt also be

any inoccupation helper jobsof a “on kind of odd andHis was that
deep enough. Afterthought postwoods.” He the hole wasthe

him he “saidand showed the hole” anddigging it he “went to Giroux
plain­right.” post braced,had been set and theit was all When the

thoughsecure, even he knew “that men weretiff believed it was
aup against ladders.” Since he was not car­going to lean it with

any carpenter work,” chargeable,penter did he was notand “never
knowledge inadequate.braces werelaw, with that theas a matter of

pro­had furnishedpresume the defendantHe was entitled to that
likely (Maltais Concord, N. H.against danger occur v. 86a totection

reasonablyperformhe wasand work was asked to211, 213) that the
531, 533).N. H.(Camire Company,v. 79safe

signrecognized possibilityplaintiff that thetheThe fact that the
accidentally he was alsodropped did not mean thatmight awarebe

supported,post improperlywasmight dropped because thebethat it
knowledge ofor thosea constructiveand “unless servant’s actual



310

substantiallyinjury complete,factors which enter into his is can-it
said he Kruger Company,not be that assumed the risk.” v. 84

290,H. 295. also Vidal Errol, 1, 7;N. See v. 86 N. H. Goldstein v.
Corporation, 402,86 N. H. 403.

suggestion testimony conclusivelyThe that own“Perreault’s
him of entirelyconvicts failure to use reasonable care” is without

finding plaintiffThe evidence a pre-merit. warranted that the did
cisely do, relying superiorhe on knowledgewhat was told to Giroux's

ignorant byof hazard occasioned post.and the the unstable The
contributory negligence jury.of was forissue the v. Com-Weeks

26, 30;N. H. v.pany, Company, 254, 256;78 Roussel 80 N. H. Nichols
Moulton, 110, 111; Kruger82 N. H. v. Company, 290,v. 84 N. H.

298; Concord, 211,N.Maltais v. 86 H. 216. It follows the courtthat
denyingerr in the motions for adid not nonsuit and directed verdict.

byforeman, plaintiffA expert witness,construction called the as an
post questioninexamined the at the time of the andtrial testified

pointof the nail holes theto the size at where the had evi-braces
dently exceptedaffixed. Thebeen defendant to the ofadmission

provedcouldevidence unless it be “thatthis these holes were made
exceptionof Thethe accident. is unavailing,at the time” since

abundant evidence from whichthere was this fact could be inferred.
postno on whenThere were braces the the witness it;examined it was

post plaintiff helpedwhich had set;same thethe to the holes were
exactly plaintiff’s testimonywhere the indicated the braces had been
fastened, and were no nail in post.there other holes the

opinions expressed byThe the witness were thoughadmissible
Higginsbearing Carroll,on a main issue. v. 312, 315;86 N. H. Gold­

Corporation, 402, 404;v. 86 N. H. Company,stein Christie v. ante, 236.
permit experterror testifywas not to the toIt that braces three

one inch were ordinarily “exceptinches wide and thick not used as a
post temporarily”stay hold a while work fillingto other such as in

permanentputting beinghole or on braces isthe done. v.Saucier
Mills, 292,72 N. H. 295.Spinning Sweeney Winebaum,See also v.
217,84 N. H. 218.

requests forEight of the defendant’s instructions were denied sub-
ject exception. requests (treatedThree of the collectivelyto in the

comprisebrief) statements plaintiffdefendant’s to the effect that the
warning if knowledgehis danger equalledwas entitled to ofnot the

employer, Giroux,”of “hisor excelled that and that the defendant
duty himto warn of dangers, risks,was under no obvious or which

himdiscernible, or to tell “how to in sign.”were stand relation to the
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per-infully findinga due care thethatThe evidence warranted
non-delegable obligations (see Dervin v.of the defendant’sformance

warning dangers112, 113)H. demanded a as to108,81 N.Company,
plaintiff ignorant. Harvey v.as wasof which Giroux well as the

H.Company, 375,86 N. 377.72; Musgrave 376,N. H. v.Welch, 86
orimplies or fine discriminationword “discern” “delicateThe

charge plaintiff risksHence, the with discernibleperception.” to
duty inspec-impose upon him in ofeffect “the master’swould be to

in-juryN. H. TheKruger Company, 290,v. 84 297. weretion.”
ordinarya risks which theservant “assumes the attendstructed that

“ordinary risksrequires of him” and thatwork which the master
average person appre-andrisks as would observemean such the

rule,a and concise of the whichThis was clear statement tociate.”
exceptionno specific was taken.

in ifsuggested plaintiff's brief,the the saw fit toAs defendant
in an manner use an ofpost unsafe and to unsafe methoderect the

mightsign, ordinary require plaintiffcare thatraising well thethe
457;Company, 453,stand. v. 75 N. H.be told where to Willis

Railroad, 10,v. N. H. 12.83Watkins
requested anThe defendant also instruction to the effect that

complaint... appliances” assump-being (anno of“there unsuitable
only question juryforcontrary fact),the the the considertion to to

have warnedwas or not the defendant “should or instructedwhether
a of hanginghave used different method” thePerreault or should

sign. jurywouldan instruction have withdrawn from theSuch
alleged post.negligent installation ofissue of the defendant’s thethe

particularnorequest called for an thatinstruction methodAnother
erecting particular sign,”employed “in a allneed but that thebe

reasonablyaparticularthe used be saferequireslaw is that method
in Therequest givenwas substance. court’s refusal toThisone.

byphraseology suggested was notemploy counsel error.the Salvas
489, 493,H. 494.Cantin, N.v. 85

represented corporation per-the defendant inSince Giroux the
non-delegable duties, properlycourtthe denied theformance of its

plaintiffrequest for an instruction that the and the otherdefendant’s
including Giroux, Jaques“were all fellow servants.” v.workmen,

Concord, 86 N.482, 484; 211,N. H. Maltais v. H. 216.Company, 66
chargerequested the tocourt that “unlessThe defendant further

reasonably anticipate” that the workman whoknew or couldGiroux
go,” dutyhe under nosign going to let was to warndropped “wasthe

placeddanger. requestThis onas to undue stressplaintiffthe that
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cause ignoredof the and plaintiff’simmediate accidentthe the con-
tipping of postthe injury.the was thetention that real cause of his

Company, 587,v. 86 N. H.Wemyss 592, TheSee 593. determinative
oughtnot whether Girouxinquiry anticipatedwas to have that the

happen precisely as did,would itaccident but whether chancethe
might fallsign because of post greatthethat the insecure was so that
employer in theordinary position recog-defendant’sthe would have

danger plaintiffand warned the concerningthe Tullgrennized it.
268,82 N. H. 276. TheCompany,v. subjectinstructions on the

sufficiently favorable to thewere defendant.
concluding request was for an plaintiffThe ifinstruction that the

offollowing physiciansthe advice certainby cured,would have been
any“for pain,recovernot orsuffering disabilityhe could . . . since

cure would have been requestthe time such effected.” The left
(applicableconsideration thewholly of rule evidence)out here on the

plaintiff isinjured prescribedbound toan follow a medicalthat
only when due care requires it. 1 Sedgwick, Damages (9thtreatment

Annotation, 11 A. R.418; L. 230.ed.), p. See also v. Com-Neault
H. 231,N. 233.86pany,

excepted to theThe defendant refusal of athe declarecourt to
physiciana beingonbecause asked ifmistrial he could state the

bill, replied:his “Of course being compensationamount of this a
is suggestedI can’t.”case, no, “inferentiallyIt that this answer

into caseinterjected” the “the questioninsurance was ob-which
viously prejudicial.”

appear that the bydoes not witness was employedIt an insurance
contrary,On the hecompany. testified he athat had rendered bill

for hisplaintiff Februaryservices to 3, 1931, and billto the wasthe
an “compensation”as exhibit. The wordintroduced carried no

of insurance. Itimplication recompense, presidingmeans and the
the word several in chargeused times the course ofjustice his as

damages.synonymous with The defendant did asknot the witness
requesthis remark or anexplain disregarded.instruction that it beto

found thehas that statement did harm defendant,courtThe not the
ofexamination the recordand from an it is clear that no other con-

properly havecould been reached.clusion

on verdict.Judgment the

All concurred.


