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(by plaintiff.A. Broderick and orally),James brief for the

Wyman, Starr, Wyman orally),Booth, Wadleigh Langdell (Mr.&
for defendants.the

Page, having testify,J. The theadministrator not elected to
plaintiff’s testimony 336, s. 27. Sur-L.,P. c.was not admissible.
viving parties are of the de-competent as when the estatewitnesses
cedent has no in where the decedent’ssubject-matter,the asinterest

241;H.Crowley, N.question. Crowleyto real estate in 72title is v.
realEagan Kenney, providedv. 410. In thecases,75 N. H. such

required estate, deviseespay obligationsestate is not theto of the
effectuallyor are asheirs-at-law successors in title of deceasedthe the

they H.Bartlett,as if claimed 78 N. 313.under his deed. Muir v.
property ofpersonalin a case asinvolvingBut the decedent’s title to

The exec-death,moment beforethe his the situation is otherwise.
had,or decedentutor succeeds whatever title theadministrator to

case) theby (asand is not divested in instant thatof it the fact the
personalty required pay obligationsis deceased. With-not to of the

hold-regard is thesolvency estate,out to the of the the administrator
and in righter of the title of deceased.defends the the

testimony disregarded, and theplaintiffThe of properlythe was
inonly incorporated thequestion remainingis whether the evidence

finding is infindings Thethe decree as a law.sustains matter of
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plaintiff the five bonds because the de-effect that the owned all of
property.as Theshe and marked them hercedent admitted that did

plaintiffnecessary for the howcourt ruled it was to showthat not
acquiredshe rulingtitle. This erroneous.was

nothing appearssimpleThe is so one wheresituation not as the
by possessorexcept possessionof admission the thatthe fact and the

he is somebody opening statement,bailee for In his the counselelse.
plaintiff byfor on a deceased of ofgiftthe relied her the three theto

plaintiffpossessionbonds in he died. The offeredthe latter’s when
althougha herfact, and,herself as witness to the evidence was later

actuallyrejected, testified deceased delivered them herthat the to
by way gift. theoryof on herpresentedShe thus her case the that
only by giftsource of as to was from one whosetitle the bondsthree
prior possessiontitle was at of his de-admitted and whose the time

alsocease was admitted.
by (Bradley Spofford,The admission a had title v.bailee who never

inby person23 N. H. possessiondiffers from a444) one continued
who byis the to be the source of her title. Put-admitted claimant
ting against deceased, plaintiffher own admission of leftthat the the

showingherself explainingwith the burden of the situation and of
acquired get bythat she did. Shetitle as she she could not titlesaid

gift deliveryanunless there was and unconditional to her.actual
Bean,Burns v. Nolette, 489, 492; 538,83 N. H. Bean v. 71 N. H. 543.

If by proving delivery, subsequentshe could thegiftestablish the
possession by donor, coupled his he heldthe with declaration that

possession bringsuch as her her case within the rule ofbailee, would
Bradley supra. question presentedv. is whetherSpofford, So the
his delivery necessary“I of es-gave”declaration fact tothestates

gift finding plaintiff.tablish a in favor ofsupportand to a the
thorough attempta hascomparativelyThere are cases wherefew

been Davisanalyze we have here. Inmade to a such asdeclaration
v. gave me theZimmerman, 24,40 Mich. declaration was “Hethe

was thedeclarant,in of the whohorse.” The horse was controlthe
wife the dec­objectedof him. was thatlivingthe donor and with It

only appearit thatlaw,laration was a and that did notconclusion of
anyor waspossession passedexclusive had donee that thereto the

thoughtchange possession Cooley, J., however, thatof whatsoever.
merely;the a it aversas conclusiondeclaration could not be “treated

finding place,giftthe a tookgiving, justifyact of and a thatwould
if qualify it.”nothing examination towas drawn on furtherout

Sech,case, Campbell v.referring opinion,Without a laterto this
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634, and ad-flatly155 Mich. states “Evidence of declarationsthat
gift. Theya aremissions of the donor are not to establishsufficient

only testimony.”admissible as corroborative of While theother
inclearly Michiganis someoverruled,earlier case not rule is leftthe

doubt.
reasoning parallelof Davis in a few otherThe v. Zimmerman has its
notably SprouseGross In v. Little­Smith,v. 132 N. C. 604.cases,

“may358,22 C. is said such a sometimesjohn, S. it that declaration
oughtdelivery,”include it to beto the but “we thinkbe intended

includingjury say gift proved, thethe to whether the has beenleft to
ought governa of lawdelivery, and it not be laid down as rule toto

in are insufficient tojury, that such declarations themselvesthe
gift.”prove the

declaration, gave her,”a IsayTo she has some bonds “whichthat
by any delivery,of a includes the state-unsupported other evidence

a us assume agift,”“I delivered them her as seems to toment to
delivery is in evidence. Theof the fact of which notdeclaration

wholly gift ismay ignoranthave of the law that nodeclarant been
conjecturedelivery, and is merethe trier of fact left tovalid without

anything a beliefdeclaration involved more than mistakenthethat
may seengift had made. declaration bea valid been Until thethat

delivery fact,a of is not evi-include a of as matter itto statement
delivery.aofdence

a case where certainMcCreery, Rep.v. 106 Fed. 364 wasChambers
de-safety deposit of time of thein box a decedent at thebonds the

by given her. The courtclaimed his wife have been tocease were to
[delivery] clear andpoint the evidence should be“On thatsaid:

byproof possessionin of of ... theand the absence absolutepositive,
donor, the mere declarations offrom the control of thedonee, free

delivery.”will not be sufficient to establishlatterthe
in law anunacquainted rule thata mind with the technical“To

necessaryis transfersymbolical of the chattel toor traditionactual
ordinarilydelivery] would nottitle, an orsuch act [traditionthe
gifta had beenstatement, therefore,A thatimportant.appear

itself, import compliancea with all thenot, think,I ofwouldmade
N. J.legal gift.” Burnet,v. 35requirements of a Smithtechnical

Eq. 314.
alleged donor,of the thatus that the declarationsseems to“It

actually it, wouldnote, had deliveredonly givenhad he the butnot
orupon whetherissue of fact as tobe considered theevidence tobe

testimony doesactually delivered, but thehad beennot the note
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bypresentrule. We have declarationsbring thatthe case withinnot
only given Rimmer,he had note to Mrs.alleged donor that thethe

from statement that actual de-can be inferred thatand, unless it
competent proof deliveryof tomade, there is no itslivery had been
rule, bythe one sustained reasons... We the betterher. believe

weight of the is that thepublic greaterand authoritiespolicyof the
by meredelivery shown other evidence than theof must befact

gocan nodeclaration further thandonor,declaration of the when the
distinctly deliverya orexpress gift,a and it does not either stateto

Atchley v.delivery may be inferred.”actualfacts from which
303, 320, 323.Rimmer, 148 Tenn.

anybar do not include statementin case atThe declarations the
H. 24. wasSceva,v. 54 N. Theredelivery,of in Kenistonsactual as

declarations, plaintiffthecompetent the thatevidence,no without
gift.of The circumstancespossession subjectswas ever in of thethe

afford, themselves, no evidenceparties ofrelationshipof the of the
authorityof recent favorsdelivery by way gift.of a of The trend

anygift, in absence of otherview of a thethe mere declarationsthat
necessaryevidence ofare sufficient thatdelivery,evidence of a not

any competentIn absence of288,E. note. thefact. L. R. A. 1916
plaintiff could not be found to havedelivery,evidence of such a the

Texas-Louisiana bond.Amoskeag or to thetitle to two of bondsthe
differently. Ifmay possibly standAmoskeagTwo of bondsthe

a re-them, would bepaid for theremoney plaintiffof in factthe the
appeared. issueOn thatsulting contrarya intentiontrust unless

nocompetent. Sincebedecedent wouldthe declaration of the
final order asno to thosefinding can beissue,was made on therethat

two bonds.

to theadministrator astheJudgment defendantfor
Amoskeagtwo bonds:andbondTexas-Louisiana

the other two bonds.as totrialnew

concurred.Branch, J., othersdid not sit: the


