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)Strafford,
)4,June 1935.

CompanyGitterman &

v.

Lynn Company.Modern Shoe

plaintiff.Hall forCooper (Mr. orally),Hall the&
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Conrad and Leonard (Mr. orally),E. C. Hardwick forSnow Snow
the defendant.

Branch, exceptionsJ. The questionsdefendant’s raise oftwo
law, findingswas evidence 2. dothere to sustain the of fact? and—1.

findingsthe a judgment?furnish sufficient basis for order forthe
1. asquestion, arguesWith reference to the first the defendant

follows: court had no“The evidence before it as to when contractthe
plaintiffof sale between the and defendant was lessinto,entered much

of the financialdefendant’s the time wascondition at such contract
made. ... is no evidence even if wereThere the defendantsthat

they knowledgeinsolvent hadthat of such.”
isIt true datedefinitelythat the evidence does establishnot the

when given accepted,the defendant’s order was con-and but it was
leather,ceded ingoods question,that the which consisted of were

upon Januarydelivered 2, circumstances, a1930. Under these
shortlyconclusion order giventhe was before wasthat that time

justified.
regardIn financial the ofto the condition of defendant the turnat

year,the justify findingthere was abundant evidence to a insol­of
vency. Comparison bybetween a financial thestatement furnished

inventory13, 1929,defendant to its bankers on November and the
prepared assigneesby 6,January 1930,its as of shows withinthat

periodthis of months, corporationless than two assets ofthe total the
$153,026.56had shrunk from had$72,024.48,to while its liabilities

$102,024.90increased from $153,494.05,to which indicates a shrink­
age in $132,471.23.net ofassets

Upon goodsJanuary 4, 1930, days questionwithin after the intwo
delivered, soughtwere ofthe officers and stockholders the defendant

legal Theyadvice reference financial condition. thenwith to their
“impossible along manufacturingstated that it was shoesto continue

any longer in Rochester” and “imminent action takenthat must be
protect attachment”;to an creditors who had beenthem from that

“waiting get money press-payment... to their in of their bills” were
ing payment; they they openedfor if fac-and were afraid theirthat

Mondaytory keeper putin “a befollowingRochester on the would
placeinto their of business.”

Upon justified findingthe in at thethat,this evidence court was
questionin and de-goods delivered,time when the were ordered the

knowledge hopelesslyandwas, agents,fendant the of officersto its
insolvent.
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2. In regard sufficiency supportfindingsto the of court’s thethe to
order for canjudgment, there room forbe little doubt.

It is partwell settled law that a who been induced tovendor has
possessionthe goods maywith by vendee,of fraud of rescindthe the

the by replevin.contract of and goodssale recover the an ofaction
Farley v. N.Lincoln, 577; Noyes Patrick,51 H. v. H. 618.58 N.

is equallyIt purchaseswell in jurisdictionsettled this one whothat
and them,delivery goodssecures of forpaywith an intent not to
commits a upon Emerson,fraud the v. 52 N. H.vendor. Stewart
301; Syracuse Knitting 447. TheCompany Blanchard,v. H.69 N.
insolvency of purchaser “maythe of be evidenceat the time the sale

questionon the of his 322.Emerson, supra,intent.” v.Stewart
The court has found financialthat the concealed itsdefendant

condition plaintiff obtaining goodsfrom the “for saidpurposethe of
payment theywithout obviously findingtherefor.” a thatThis is

purchased goodsthe notpay them,with an not whichintent to for
only justifies compels an Theplaintiff.but order of forjudgment the
fact that the also defendant’scourt stressed ofthe concealment the
financial ancondition as the effectelement of fraud does not lessen
of this finding.decisive

overruled.Exceptions

All concurred.


