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securityright. title, regarded right,Her if as for theof her would
protect.mightan feature of interest which insurancebe added

Co., differently.H.Prince Insurance 86 N. 160 standsThe case of v.
property. Onlyinno insuredplaintiff there had interest theThe

could no loss a lossagainst. As he suffer fromhis loss was insured
againstindemnified its loss. Hisproperty,of the he could not be

did anwhat was in his name not create interestratification of done
existingnot theretofore.

being verdicts, parties’toentitled directed theThe defendants not
orderagreements invoke ofthe

Judgments the plaintiff.for

Branch, the concurred.J., did sit: othersnot

)Rockingham,
)June 1935.27,

Mary John BartlettHeaton v. H. & a.J.

v.J. Walker Same.Genevieve
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(Mr.Marvin, Peyser, orally),Tucker & Marvin Robert Marvin for
plaintiffs.the

(by orally),and for theJohn L. Mitchell brief defendants.

(ofLoring, Coolidge, Boyd, Massachusetts) (Mr.& CalvinNoble
Hampshire Societyfor the New fororally),P. Bartlett the Prevention

of Animals.Cruelty to

of the hereBranch, J. The administration trusts involved cannot
paidThe have the income toapproved.be beneficiaries not been

they payments theywere entitled. Such as have receivedwhich
regularly due, onlymade when but after demands ofhave not been

apart”of theThe command will that the trustees “setcounsel.
thereby obeyed.funds notthe different trust created has been No

estate, proceedsaeffort has been made to force sale of the real the
ofwere, by will,of which the terms the to be added to the trust funds.

steps place upon legala in accordance withto them basisImmediate
opinion required.of will and of this arethe terms the

asquestion reserved for our decision reads follows:1. The first
[superior] Court, upon found,the facts direct the de-“Should this

any compelaction to the of the real estate?”fendants to take sale
in the affirmative.questionThis must be answered

expending any por-August 6,1930,died withoutAnnie F. Jenness
of to the sale ofprincipaltion the the estate. With reference theof

following “I further findestate, the facts have been found: thatreal
takenJenness,death of Annie F. the defendants have nosince the

survivingcompel the executor to the testatrix’s oneaction to sell
dwelling Middle andin the house known as No. 31 Streethalf interest

Augustby 6,I find that sincehas not been sold him.that the same
propertyreal market that thisPortsmouth estate was such1930, the

any survivingThedisposed of at fair value.have beencould not
propertydiligence attempting to said andin sellexecutor used due

compelnegligent failingin action tonot to takethe defendants were
of the same.”the sale
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question.not the ThefindingsThese are decisive of above as-
charged propertythe of realsumption that an executor with sale

delaymay properly action until heestatesfor the benefit of trust
conditions, would be con-price which,a under differentcan realize
It understood thatit,sidered a “fair for is unsound. is wellvalue”

frequently propertyofthe settlement of necessitates the saleestates
A fair priceunder market underunfavorable conditions. conditions

■existingat the the all thattime of sale is the beneficial owners are
entitled to receive.

theIt in with will has been difficultis said that a sale accordance
onlyof of un­to make because the the testatrix consisted anestate

notquestion. appear,half the in It doesdivided interest in house
to otherhowever, attemptthat has made induce the ownersany been

purchaserin a to obtain titlejointo such a and thus enable fullsale
byargumentat the counsel forproperty."to the It was admitted

had been commencedpartition proceedingsthe nevertrustees that
and that the of the had never been advertised forinterest testatrix

public byIf is authorizedsale at the executor not theauction.
(P. L., 1) partition proceedings,s. to the in­354,statute c. maintain

partitiondependent equitable jurisdiction of the court to order is
adequate rightsof the of thepurpose adjustingfor interestedthe
parties. Jaques, 411; Whitten,69 N. v. 36 N. H.Hale v. H. Whitten

August 6,claim sincecircumstances,Under the that326. these
realty1930, impossibleit has to the of the testatrix cannotbeen sell

accepted.be
duty they getof that into their handsThe trustees demandsthe

by Theyprovidedthe full amount the will. shouldof the trust funds
upon uponan theinsist immediate sale of the real estate best terms

ofunder.existing Since one the trus-obtainable market conditions.
by dutysurviving chargedthe the will with theexecutor,tees is also

estate, practical carryingselling difficultyof no in out thisthe real
■directionshould be encountered.

as “Should thisquestion2. The is follows:second transferred
physically separate andto[superior] Court direct the defendants

amount, present marketapart to at•set or sell sufficient securities
”plaintiffs?for Thisprices, to the each created theamount of trust

affirmative.question must be answered in thealso
specific. Thepoint andlanguage uponwill is clearThe of the this

safely invested, thekeepandapart”are to “settrustees directed
The wouldcreated. lawdevoted various trusts therein•sums to the

Thyng v.not, terms,in do so.upon duty if the didoast them this will
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Moses, 106;65 Am. Inst., Trusts,N. H. Law Restatement of s. 174.
performed.duty they adequately properlyThis have not or

plain findings priorIt is from the the court that to March 1,of
1933, complete setting apart of tono or allocation securities the dif-

by Upferent trust funds had been made the defendants. to that
accuracy quoted plain-followingtime the of the statements from the

questioned:have sincetiff’s brief could not been “At no time the
corpusspecificdeath of the has a definite,testatrix there been of

for plaintiffs.either of the created these At no time intrusts that
period possibility definitelyhas been the of thesethere trustees and

trustent;accurately accounting queto these nor in the likecestuis time
furnishingof topossibility quehas there been the these cestuis trustent

inventory propertydistinct,a and of theseparate definitive consti-
tuting either trust.”

28, 1933, Philadelphia, plaintiff’sofFebruaryOn Mr. White
solicitor, followingon thatPortsmouth, day,came to and and the

Mitchell, trustees,for the and Mr.conferred with Mr. solicitor Wal-
toof reference the events whichton, one the defendants. With oc-

followingtime,at the court the facts:curred that found
death Annie F.“Mr. Mitchell advised him that since the of Jenness

money byor thethere had no allocation of securities trusteesbeen
separate of He advised Mr.petitioners.to the accounts the WTite

being prepared foran was thethat such allocation then Probate
him preliminary of what he later filedCourt and handed statements

statements there werethe On these listedwith Probate Court.
of whichstocks, cash, the total valuebonds and small amounts of as

Maryin J.August 6, 1930, $20,000., the Heatonof amounted to
and in the J. Walker Estate.”$25,000.Estate to Genevieve

certificates have“Up presentto the time none of the stock been
forto names of defendants as trustees thesetransferred the these

represent apetitioners, in the stock certificatesbut most instances
larger petitionersto theof than allocatednumber shares has been

Pickering Page,andand in the name of John J. Calvin Trus-stand
Mary Jenness, or John Bartlett andtees under the will of E. H. Wil-

Maryunder of E. Jenness.”Walton,liam C. the willTrustees
rights ofaccounting determining the thepurposes andFor of

servewould asplaintiffs, mayit this allocation of securitiesbe that
finds that “thephysical segregation specificallythe courtwell as and

segre-by physicallyfailurepetitioners not harmed such tohave been
compliance obligations of trusteesgate.” full with theNevertheless,

physicalrequirements management,the theorderlyand of demand
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thesegregation the allocated to several funds and theof securities
plaintiffsand theproper registration ownership,of stock are entitled

thingsto an these to be done.requiringorder
holding segre-duty of trustees two distinct trust funds to“It is the

gate They ordinarily togethercannot invested andthem. be the
prorated only by keepingnet to the It is themincome beneficiaries.

charges canseparate properly.”the losses and be allocatedthat
Buckley, 78,v. 256 82.Lannin Mass.

obligations of the trustees couldplaintiffsThe contend that the
discharged bynot the allocation of the toanyin event be securities

provisionsaccounts. that the of therespectivetheir It is asserted
inonly by setting requiredwill aside the amountscan be satisfied

purchasing legalcash and thereafter securities which are investments
positionfor This is not well taken. thattrustees. We think the

willprovisions eighteenth quoted,clause of the above whichof the
inauthorizes the trustees to hold all securities which the estate of

keepthe decease and totestatrix was invested at her the estate so
so, applylong it seems to do to all createdinvested as best trustsso

by obligationswill. Hence of the trustees with referencethe the
setting up fully dischargedto of the funds willthe several trust be

by segregationproper physicalallocation ofthe and securities
equal tohaving specifiedfound in the estate and a value the sums

in the will.
upon March 1, 1933,The allocation of made on the basissecurities

April,of in be1930, must, rejectedtheir value however in toto. No
justification taking April 6, 1930,is found for as date refer­the with

computed-.ence the valueto which of should be Thesecurities
completeattempted final, beingwas to and andallocation intended be

purpose, partyfor that neither can insist that it treatedineffective be
aas on account.payment

in or March 1,Since no allocation was made 1930 thereafter until
that, during time,all the of the1933, it follows that beneficiaries

inequitabletrusts here involved had interests the whole undivided
principal designatedtoestate of the testatrix the extent of the sums

proceededfact, appear uponin In the to have thethe will. trustees
theythatassumption so,that this was for it is found “have treated

upona When to dopart generalall of fund.” calledsecurities as
satisfyduty segregate funds, they couldtheir and the several trust

byplaintiffs only allocating physicallythe claims of the andequitable
equal princi-insetting apart to their value to theaccounts securities

of Thepal uponof the various the date allocation.sums trusts
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pastwhich the in estate had in wasvalue securities the times then
attemptedconsideration,an immaterial and for this reason the allo-

upon upon April 6, nugatory.the of 1930cation valuation wasbasis
stated,A allocation now and for the reasons abovenew must be made

purpose computedvalue of for this must be as ofthe securities used
the date of such allocation.

important purpose identifyingfor ofPhysical segregation is the
funds,preserving of the trust but theand the securities several sub-

parties ordinarilynot berights thereby.stantive of the will affected
purpose fixing rights settingFor the of the of the beneficiaries and

distinguishedup allocation,the of asproper accounts, date final from
segregation, is to taken as definitive.be

primary purposethe ofIt also that since these trustsshould be said
beneficiaries, the allocation toprovideis an income for the themto

ormay payof to interest dividends wouldwhich have ceasedsecurities
improper.be

upon422,H. which theLilley, 83 N. de-of Dennison v.The case
they taken,which havestrongly rely actionjustifyingas thefendants

Therequestion here involved. the testatoris decisive of thenot
andin trust directed that cashspecific bequesta of securitiesmade

designated them,a of a amount be added tosufficient to create fund
uponthe theit held that the value of securities date whenand was

thelegatee determinedthe was entitled to receive them amount of
necessary specific bequestnoaddition. Here there was ofthe cash

merely upset asecurities, a to the trustees to trustbut direction
money.in Thisamount, directionfund of a definite measured

by placingwill, fulfilledthe have been themight, under the terms of
but,fund,eachto credit of asrequired amount of securities the

continueddone, plaintiffs topointed above, until this was theout
value,money against the entireclaims, specific inequitablehave

circumstances,of Under these thein hands the trustees.estate the
authority forno the selec-Lilley, supra,Dennison v. furnishescase of

upon value ofas which the se-any pasttion of date in the the time
computed.apartthus set shall becurities

by society which is the ultimateobjected counsel for theIt was
uponresiduary estate, procedure would castof the that thislegatee

the date ofsociety depreciationof since thethe the burden market
April 6, 1930.death,life tenant’s

Thepertinent. first isupon argumentthis seemcommentsTwo
byin amountgift society is diminishedresiduarythat if the to the

duties, ques-thetheirto attend toof failure of the trusteesreason the
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may beliabilitytion of their individual for losses thus sustained
probate Lilley, supra.raised in the court. Dennison v.

withsuggestionThe that tosecond is such a accordresult seems
abovepurposethe of the testatrix. The thirteenth of the willclause

benotquoted principalthat theprovides residuaryof the estate shall
bypaid society heldthe “until the fund aboveover to whole of said

havemy mythe nephewfor benefit of nieces shallTrustees said and
paid children,to all trust.”dischargedbeen over their free and from

andlanguageThis an conceivedintent, vaguelyindicates however
thesecurityher forexpressed, that entire estate should remain as

theycomplete untilbyexecution of the other willtrusts created the
fully liquidated.should be

preeminentof theConfirmation view that the testatrix attached
importance willto these is in thetrusts found the clause ofsixteenth

inprovides paywhich that the provesin case toestate insufficient
full all pecuniary theylegacies, proportionallyallshall be reduced

given“excepting keepthat thoserepairto in andthe and lottomb
given my niecesmyfor the benefit of nephew Peter Jenness and
Mary E. and Genevieve Jenness.”

fol-question3. asbyThe third issuperiortransferred the court
lows: [superior]“Should this obtaincourt todirect the defendants

”anyfrom the executors accounting?further
dece-From what has thebeen said with sale ofreference to the

ex-estate, plaindent’s real theaccountingit is a fromthat further
proceedsecutors required.for the of such sale when made will be

regardWith to foundpropertythe other hasestate,of the the court
allthat remaining originalthe estate in executorsthe hands of the

has been delivered accountspresentto the twotrustees, firstwhose
cir-have and by probatebeen filed Under theseallowed the court.
thecumstances, no andfurther accounting as the executorsbetween

requiredtrustees is portionwith reference to this of the estate.

discharged.Case

All concurred.


