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properlyaThe motion for directed verdict was denied.

Judgment on the verdict.

Page, J., not thedid sit: others concurred.
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Wyman, Starr, Booth, Wadleigh LangdellIrving E. Forbes and &
(Mr. plaintiff.for theLangdell orally),

McLaughlin Bingham (Mr. Bingham orally),Warren, Wilson, &
building.of theEdgerlyfor and other ownersthe defendant

Knapp.Thorp orally), for the defendantThorp (Mr.Branch&

statutorybay not aWoodbury, J. The or oriel window was
it92, 8,c. for two reasons. FirstL.,P. s. becausenuisance under

second,of highway,the surface the andfeet abovewas over twelve
an unreasonable dis-no evidence that it extendedthere wasbecause

aWhether, from the ithighway. statute,aside wasthetance into
(Bixbyjuryforpresentslaw an issue of fact theat commonnuisance

413; which not411, cited),N. H. and cases was sub-Thurber, 80v.
passed upon.consequently has not been Thethem andtomitted

upon negligence and, ob-her withoutto base caseplaintiff elected
Itjury.it thepart,on her was so submitted toexceptionorjection

raise the contention that the defendantslate for her tonow toois
Chase, 84 N. H.maintaining a nuisance. Hawes v.guilty ofwere

cited.170, and cases
wasnegligence opinionare of that thereof we theissueOn this
bayjury.the case to the The roof of theto takeevidencesufficient

thatgutters, and there was evidencesupplied withnotwindow was
building discharged there-roof of the itself wasfalling on therain

fell onto thebay window from which itroof of thisonto thefrom
right,conditions it would turn towhere, if climatic weresidewalk

building including baythe window wasFurthermore, theice.
tendencya toThis interior heat hadtime.in the winterheated

ofbuildingof or theupon either the roof theas fellsuch snowcause



393

drip­Thesea the sidewalk.causing dripmelt ontobay window to
ex­building did notreadily ice since the cellar of thepings formed

it unheated. Thisconsequentlyand wassidewalktend under the
and have obvious to bothlong duration must beencondition was of

building. circumstances,of the Under theseand tenantthe owners
finding negligentin in main­warranted the ownersjury would bethe

they did, intaining building negligentand the tenant not tak­the as
dangerous bycreateding the condition the defectivesteps to obviate

building. These facts are sufficient to warrant theof thecharacter
lessee, negli­owners, guiltyorjury findingin that the or both were of

Bixby Thurber, supragence. v. 416.
undisputedfurther contend that the facts are suchThe defendants

contributory negligenceof as aplaintiff guiltywas matterthat the
contention is areuponof law. The facts which this based as follows:

prior plaintiffher fall the lived on theFor about six months to had
placeHanover street about four east of the ofsouth side of blocks

ofplaceHer was located and southemploymentthe accident. west
daily pastpoint, and back and forthof that she walked the defend-

although severalbuilding,ants’ there were alternative routes which
prior fallmightshe have chosen. On one occasion to her hadshe

running parallelridge buildingthe undera of ice with theobserved
paid particularbay fell,she but had no attentionwindow where

orice, pro-cause of the to the climatic conditions whicheither to the
inalso knew that the frontduced it. She sidewalk of the defend-

building rarely after acleared storm and that it was one ofants’ was
Nevertheless, pursuedshe usualthe worst on her route. her course

morning knowledgeafter the storm. She had no ofon the ice under
that the weather conditions had been such as to makethe snow or it

walkingdid know thatprobable. While she the was “treacherous”
fall, prudenther it was for her tonear the scene of as walk where she

on as elsewhere on The facts are un-did the sidewalk it. above
findingwarrant adoubtedly negligence,sufficient to of notare sobut

require findingas such a as a matter of law.conclusive to
positiontheir the defendants cite a ofsupportIn of number cases

in Railroad,of are referred to Robinson v. 85 N. H. 474.most which
inapplicable.This authorities is In all of them thefine of situation

only permissiblewas such that the inference from the evidence was
fully comprehended danger negligentlyplaintiffthe the andthat

plain-it. Init rather than to avoid the case at bar thechose to brave
although walking “treacherous,”knew that the was didtiff, she not

knowledge ridgeof underthe existence of the of ice thehave actual
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snow, that,nor can it said shebe because had onseen ice there one
previous sheoccasion, must have known it would atbe there the

accident,of unsanded,time the and under the blanket of snow. Her
knowledge distinguisheslack of this case from Sevigny Company,v.

by81 N. H. 311, cited the defendants. The defendants’ motions
for a nonsuit for a properlyand directed verdict were denied.

photographsThe defendants offered in buildingsevidence of other
having bayin over-hangingManchester windows the street. Counsel

plaintiff objectedfor the groundto this evidence on the itthat had
baynot been shown that these werewindows of similar construction
building,to that on the defendants’ thator the sidewalks thereunder

similarly maintained,were constructed or and also it was nobecause
defence to them others athat maintained similar Thissituation.

admitted subjectwas plaintiff’s exception.evidence to the
grounds objection by plaintiffBoth of stated the takenare well
exceptionand her is sustained.

Wigmoretrue, pointed Evidence, 461,While it as s.is out in on
of tendency thingthat “The conduct others evidencesthe inof the

question; ...and such conduct is receivable with other evidence
showing tendency thing defective,the of the ordangerous,as the
reverse,” fixing legalnot to astill “it is be taken as standard for the

by give establishingrequiredconduct law.” To it the effect of such
onlynot oflongstandard would to overthrow the testbe established

care, permitto business, professiondue but also each trade or to es-
Congdontablish its rules ofown conduct. See v. 66 Vt.Company,

255, Hall,and Ault 422,v. 119 Ohio St. where the matter receives
full consideration.

briefs, althoughIn their it does appear pointnot that the was made
at fortrial,the counsel the do not the con-defendants contend that

byduct of others the which of theirestablishes standard the conduct
measured, prop-clients is photographsto be but assert that the were

erly received as on the their or notevidence issue of care. Whether
suggestit is now too late to this more limited use of their evidence

question call photographsis a which does not becausefor answer the
are in either event.inadmissible

photographs could itBefore the defendants’ become admissible
first,appear presiding justice,must to satisfaction of the that thethe

bay depicted substantiallywindows were that oftherein similar to
uponthe that buildings theydefendants and the which erectedwere

substantially were,were of similar construction and andlocation
similarlyadjacent second,with the thereto, maintained,sidewalks and
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pointsinvestigation similarityof these of would notjudicialthat a
ofa collateral issues or to an unduelead to confusion wasteeither

Wig. questionss. 461. ofEv., Both these are addressedof time.
justice presiding and,the at the trial underof fa-to the discretion

law, rulingshis thereon are notprinciples of to bemiliar disturbed
supportevidence to them.appeal if there ison

fatallyis in it whollyin the instant case defective that isThe record
similarity. nothingThereof is to indicate howlacking in evidence

constructed, gut-withare whether or withoutthese other windows
dischargedrain, and ice areor not snow onto them fromters, whether

overhangthey street,far orabove, how the whether notthe roof
orthey how the sidewalks areexposed to storms underneath builtare

employed keepare to them Theseprecautionsor what clear. and
possibly importantmany and factsrelevant were nowhereother

appear so we are constrained to hold it wasand that errormade to
inphotographs evidence.to have admitted the

itappears from the record as now stands that there areAll that is
having bay overhangingbuildings in Manchester windowsother the

plaintiff’smeet claim ofThis does not the fault. She doesstreet.
baythere a oncomplainnot because was window the defendants’

bay defectivelythat windowbuilding, but because was constructed
giveTonegligently anyand maintained. the evidencedefendants’

appearit mustbearing on these issues how those other windows were
employed any dangersprecautions were tobuilt and what obviate

type beingthat ofmight arise from construction. There nowhich
similarity on pointsof substantial theseevidence the defendants’

by plaintiff.is without relevance on the issues raised theevidence

trial.New
not sit: the others concurred.Branch, J., did

Rehearing. foregoing opinionAfterfor the wasOn Motion
rehearing.amoved forfiled, the defendants

McLaughlin Bingham (by brief),& for the motion.Warren, Wilson,

support defendants,Woodbury, J. In of their motion the with-
photographs erroneously admitted,denyingout that their were assert

“was harmless error the total lack ofthat admission becausesuch
apparentso all men mustsimilarity was thatevidence of reasonable

baytendency to show that the involvedagree it had no windowthat
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dangerousnot inwas character, i.e., erroneouslythe evidence ad-
wholly lackingmitted was so in evidentiary impossiblevalue that it is

for such evidence to have influenced the verdict in this case.”
In support positionof their the Company,defendants cite Brito v.

79 N. H. 163. In expertthat case an testifywitness was allowed to
possibleas to several causes for the starting machine, althoughof a

there nowas evidence that did anyit start from one of the enumerated
causes. This was held to have error,been harmless,but because

jury expressly“the were instructed plaintiffthat a verdict for the
uponmust thebe based uponevidence and not conjecture.” No

warning givensimilar was to the injury the instant and thatcase
distinguishes it from the Brito case. See Hussey Railroad,also v.

242;236,82 N. H. Company,Brockv. N. 290, Moreover,83 H. 292.
subjectBritothe case is to the criticism that it was tojuryleft for the

say whether the conjecturalevidence was or not. permittedThis
give probativethem to it value if they thought value, and,it had such

analysis,in submitted to them an issue which was one of law.
The distinction shown above between the Brito and the onecase

merelyus is goesbefore not one of form but to the of matter.heart the
By admitting photographsthe gavethe court the jury to understand

they probative Theythat had force. were told, by implication, that
they might draw inferences from them. The lack ofof evidence
similarity made it conjectural whether the photo-windows in the
graphs were similar to the one on the building not.defendants’ or

effect, therefore, juryIn the were told that possibilitiesevidence of
goodwas evidence. Since this impressionfalse waywas in cor-no

charge,rected in the and maysince it well have juryinfluenced the
arrivingin at verdict,their the error regardedcannot be as harmless.

In this case it cannot said that reasonablybe “it is certain [that it]
jury,did not influence the as facts,reasonable triers of the in favor of

party.”the Hoxie Walker,successful v. 75 N. H. 308, 314.
jury correctlyThe fact that the were uponinstructed the standard

requiredof care of the defendants does not render the admission of
Theytheir evidence harmless. were theynot told what evidence

were or consider onwere not to that theyissue. Although were
given proper theystandard, permittedthe were incompetentto use

in applyingevidence that standard to the defendants’ conduct. This
harmfulconstitutes the error.

Former result affirmed.

Branch, J., not thedid sit: others concurred.


