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than no Kilmer v.slightly significance.have been faster usual is of
Railway, Rep. (2d), 532,45 Fed. 535.

argumentapplicable plaintiff’sThere are no facts which render the
trainspeedthat a of could found essential “thereduction be because

running belief thatwas later than schedule time.” The decedent’s
defendant,could not thepassedthe train have been known tohad

any circumstanceand there is no claim that belief was based onthis
past time.other than fact it was a few minutes trainthe mere that

testify, theynot wereappearThe trainmen not and it does thatdid
perilof in time to avoided the accident.aware the decedent’s have

dangerslackening speedfor until was“There was no occasion some
Tuckerapparent. The fact that the train was late is immaterial.”

v, Railway, 149,122 Mich. 150.
reasonablycouldjuryno evidence from which theSince there was

unnecessary con-negligent, is tohave found the defendant was itthat
negligent as matterthe that the was herselfsider contention decedent

of law.

Judgment the defendant.for
All concurred.

Rockingham, i
3,Dec. 1935.

Georgev.Martha Y. Williams F. Williams.

v.L. Mitchell Same.Charles
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(bySleeperH. brief orally), plaintiffs.William and for the

Devine (Mr.& Tobin Devine orally), for the defendant.

J.Branch, injuriesThe for plaintiff soughtwhich the Williams
recover, byto as described attendingthe physician, of“consisted

multiple legsbruises of the and thighs, pain rightand stiffness in the
thumb and extensive lacerated wound of scalp.”the “The most

on legs”noticeable bruises the regionwere “in the of the knees.”
Just before the evidence was closed, the defendant offered in evi-

dence the hospitalofficial Maryrecord of Williams, purpose“for the
showingof that she made no complaint hospi-about her knee at the

tal.” This evidence was excluded and excepted.the defendant
Although a regardliberal rule in to admissibilitythe of entries

regularmade in the course of prevailsbusiness jurisdiction,in this
(St. Louis Railroad,v. H. 538;83 N. Roach, 189, 192;State v. 82 N. H.

Company,Roberts v. 78 N. H. 491) proofsome of is re­correctness
quired before such can properlyentries be jury.submitted to a St.
Louis v. Railroad, supra; Mason v. Railway, 300, Or­79 N. H. 303.
dinarily verification of the authenticity, regularity and correctness
of bysuch records having“the official (State v.charge”them in
Roach, supra, 192) would be the minimum acceptable proof,of but
whether a record of this kind is sufficiently ad­justifyverified to its
mission is a preliminary question of passfact for judgethe trial to
upon. “No doubt much should be left to the the trialdiscretion of

productionCourt; [of havingwitnesses personal knowledge of the
may requiredbe for ofcross-examination,facts] where the nature

controversythe requireseems to it.” Wig., (2d ed.)3 s. 1530.Ev.
proceedingsThe presentin the theimportanceinstance lend to
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togrounds objectionofone of thequoted, sinceabovequalification
that heby plaintiff’s counsel wasrecord statedof thisthe admission

presumablyattending physician,opportunity to recall theandesired
accuracy ofcompleteness andinquiring as to thepurpose offor the

contained therein.the statements
regularityrequirement offullfillment of theof thequestion“The

Wig.,,court. 3for the trialin the first instancepresented questiona
Sawyer, 29478; Dow v.White, 477,Mass.1525; Pratt v. 132Ev. s.

H. If there wasWalker, 355,45 N. 360.119; v.117,Me. Wheeler
justice ‘willconclusion of the trialtending support it thetoevidence

88Downing,v.clearly wrong’with unless Wilcoxnot interferedbe
Lebruncases cited.”Riley 167 Mass. 183 and368; Boehm,v.Conn.

Railroad, 293,N. H. 300.v. 83
thewhenproofof the at the timepresentIn case the statethe

Thepresiding justice.ruling of thejustifiedexcluded therecord was
didby who stated that sheproduced a nurseoffered documents were

excepthospitalcustody of the official records of thenot have the
theAlthough ofsuperintendent.” the absence“in of thethe absence
she-explained, statement thatsuperintendent was not the nurse’s

mightMaryhospital“the official record of Williams”had with her
authenticityaccepted proof of theproperly have been as sufficient

sys-however, to theknowledge,of record. She disclosed no asthe
were-hospitalin accordance which the recordstem or method with

identity ques-kept; personsas to the of the who made the record in
recording therein.tion; respector their duties with to the of facts

short, v. Rail-In “No one testified the record was correct.” Mason
way, 300,N. H.79 303.

inference,solely negativeThe record was offered as the basis for a
at the-­namely, plaintiff complaint kneethat the “made no about her

hospital,” complaints The authori­no such were recorded.because
differ, to be-­propriety permittingties as to the of such an inference

Chamb.,.drawn from the absence of entries in a record of kind. 4this
410;People Kemp,Ev. s. 2896 and cases cited. See also v. 76 Mich.

Ry. Kritzky, Ky. 652; Riley Roehm,Louisville Co. v. 162 v. 167 Mass.
pass definitely upon question time,,183. We need not the thisat

presiding justice maysince the the-­properly have concluded that
purpose offered,record was valueless for the for which in the-­it was

indutyabsence of evidence that it was of others at­the nurses or
upon plaintiffthe complaints,tendance to record such if made.

During plaintiff Mitchell,the he was-cross-examination of the
questioned specifically interrogatoriestwice with reference to and:
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other occa-Upon fivedepositionin trial.answers his taken before
statements, withoutsions whether he made certainhe was asked

reading recordalthough a of thespecific deposition,thereference to
there-quotedalsostrongly suggests alleged werethat the statements
atten-calledUpon plaintiff’s counselexamination,from. redirect
whichdepositionquestionstion to and in thethree other answers

This useplainly explainwere cross-examination.calculated to the
398,N. H.79deposition proper. Company,of the Robinson v.was

400; Morey, 448,v. N. H.Whitman 63 454.
had beendefending objectionIn deposition,his use of the to which

of theplaintiff’s presencemade, stated to court in thecounsel the
partly be-jury: your Honor,“In I offer itthat,connection with

he was ask-my depositioncause Brother in his hand whenheld the
excepted.ing questions.”those To this statement the defendant

not in evi-arguedIt is of a matternow that this was “a statement
From an examina-dence.” There is no merit in this contention.

tion of that defendant’sthe record the inference is almost irresistible
kind.in offraming questions papercounsel his from a someread
onlydepositionThe isinference that it was in truth Mr. Mitchell’s

a little less a this is assumedimperative, and in the of denialabsence
nothingto be plaintiff’sthe fact. The statement of counsel was

transpiredmore than a reference an trial whichto incident of the
presence fully cognizant.in the jury theyof and werethe of which

Cotev. N. H. 147.Company, 238, 242; Lajoie,86 N. H. v. 84State
plaintiff’sargumentThere was no error in ofthe allowance of the

im-counsel. His was notreference to the ad damnum in the writ
proper. 381,Sanders His statementRailroad,v. 77 N. H. 382.

legsthat radiator”right“her here there into thatwere smashed down
toobviously buthad no reference to the of the automobileradiator

“somethinga car an auto-lookingheater which likedescribed aswas
bymobile radiator” and was to thereafter witnessestwice referred

,as a radiator.

Judgments on the verdicts.

All concurred.


