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(Mr.Craig plaintiff.Chretien for theorally),Chretien &

BranchThorp (Mr. orally),& Branch for the defendant.

permanent disabilityJ. The total and con-Woodbury, clauses
policies provide paymenttained in the for the ofthemselves benefits

only anin the event that the insured shall become disabled “to such
continuously permanentlywholly,extent that he is rendered and

anyengage any occupation perform anyin work forunable to or
compensation duringkind of of financial value the remainder of his

Since, by admission, plaintifflifetime.” his own the recovered from
February he cannot15, 1933,his disabilities and returned to work on

bring theirrecover under these clauses. He cannot his case within
earning powerterms because the admitted that his was notof fact

destroyed “during the remainder of his lifetime.”
plaintiff seriously proposition, assertsThe does not contest this but

by provisions total“supplementarythat his case is covered the as to
permanent disability.”and theHe contends that the riders abolish
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permanency providerequirement pay-of and in substitution for the
disabilitytotal, ninetyment of in the event of continuous forbenefits

days. In short,consecutive that the riders convert them into health
policies.and accident

adoptto this construction of the riders. Their-We are unable
provisions “supple-headings indicate that the therein contained are

disability clauses,mentary” permanentto the total and not that
supportInthey in for those clauses. of their statedare substitution

expressly provide provisionspurpose, the riders that their are “sub-
disabilityject provisions” Furthermore,all of the clauses.to other
disability ninetythey provide total,that continuous for consecutive

days presumed permanent,” disabilityto not that such“shall be be
regarded equivalent permanent disability.the of Hadshall be as

disabilitytotal forpartiesit the intention of the to substitutebeen
permanent disability itrequisite periodthe of time for total and

appropriate for purposeseems that words more theinconceivable
used.would not have been

policies whole, giving meaninga a all of theirConstruing the as to
thewords, taking into consideration the obvious fact that inand

disability possibleearly stages many cases of total it is not to tellof
meaningdisability prove permanent not,to or thewhether the will be

purpose was as-of the riders seems clear. Their “to extend to the
policy when existed as to thesured the of the doubt whetherbenefits

disability permanent,” Mackenziev. 251 N. Y.Society,was Insurance
words,in other “to secure to the insured the benefits of the528,S.

disability perma-policy when there was doubt whether the total was
I.Co.,nent.” Grenon v. 52 R. 456.Insurance

permanence plaintiff’s disabilityIn of the wasthe case at bar the
infinally disproved. provided policiesHe had the for thebenefits

is allquestion permanencewhile of was still in and thatthe doubt
He of the while doubtthat he was entitled to. had the benefit doubt

recovery provedput an end to the doubt. Itexisted. His eventual
fact, permanentlyconclusively been,not and never had inthat he was

disposes presumptionthe in his favor. The find-disabled, and this of
disability four monthsing jurythe the effect that his continuedof to

longer is, therefore, consequence.of nocompanythan the contended
disabilityrecovery proved that hisconsequenceWhat is of is that his

temporary.was
eight offers ofDuring plaintiffof the trial the madethe course

exception. The firstrejected, subjectall to hisproof, of which were
and defendant’splaintiff’stwo were offers to that both theshow
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reportedphysicians, filling proofs disability,when out of to the com-
pany disability per-that, opinion, plaintiff’sin their the was not

circumstances surround-manent. The other six had to do with the
ing plaintiff’s application policies. Specifically,the for thethe
plaintiff show, first,offered to that he was then unfamiliar with the
English language, second, by the assistantand that he was told both
superintendent company by agentManchester,of the in and also its

policies, provided pay-who sold him the that for thethe contracts
ment totallyof benefits if he should become disabled for more than
ninety days. bearingconsecutive These matters had no on the

plaintiff’sissue jury,submitted to the which was whether or not the
disability long offers, therefore,total helasted as as said it did. The
properly rejectedwere in juryso far as the trial before the was con-

cerned.
proof any bearingWhether the facts forth inset the offers of have

on policies presentsthe of question.construction the another This
question properly byof construction was undertaken the court.
Although authoritythere is in this state for the ofsubmission this

preliminaryand other questions jury appropriateof fact to the under
instructions, authority validitythis is practiceof and thedoubtful

discouraged.should effectivelybe Such matters are more handled
by court,the in case, procedure properas was done this and this is the
one to follow.

proofThe first purpose showingtwo offers of were made for the of
that company paid spitethe inplaintiffbenefits to the of the informa-

bytion disability permanent.received it to the effect that his was not
soughtThe inference companyto be drawn from this is that con-the
policies providestrued its own paymentto for the of inbenefits cases

of temporary disability ninetyif lasting days.thanmore consecutive
This inference does not infollow from the facts offered evidence.
The obligated pay only plain-defendant was to not whenbenefits the

was, fact, totallytiff in permanentlyand alsodisabled but when he
presumptivelywas obligation when,so disabled. The arose after

ninety days disability,of total the defendant could not rebut the
presumption disability permanent. spitethat the Inwas of the
physicians’ reports, may opinionthe defendant well have of thebeen
that, in lightthe all available,of the information it was not advisable
to presumption time, so, payingundertake to rebut this at that and in

benefits,the obligation riders,it was under theperforming its not
admitting upon pay temporary disability.that it was called to for

onlyThe officeof the other offers was to contradict the words of
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under thewere, therefore, properly excludedpolicies. Theythe
parol rule.evidence

theJudgment for defendant

the others concurred.J., did not sit:Branch,

Merrimack, }
)12,1935.Dec.

OsgoodClough B. a.Elmer &Belle H. v.

plaintiff.for theKelliher,J.Robert


