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changenomunicipal corporation, has sufferedexistingdistrict, as an
respectinaffairs, exceptauthority duty to administer schoolandof

relating toquestionterritory. Upon record,the noto Boscawen
territory pre-isof thatprior to the withdrawalaction takendistrict

arisingany issuesinvolvedconsideration, nor are theresented for
by othersmanagement of affairscontrol and schoolactualfrom the

entitled.than those
plaintiff.Decree thefor

All concurred.

Hillsborough, /
7,Jan. 1936. Í
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(Mr. Carleton& Albert H. WhiteMcLane, Davis Carleton and
plaintiffs.orally), for the

defendants.orally), for theThorp(Mr.BranchThorp &

insurers,-thethatgroundLiability denied on theisAllen, C. J.
mort-unionin thesubrogation set forthrightin an ofexerciseof their

security in themortgagethegage to receiveclause, were entitled
mort-Theissued.wereexpired policiescharacter it had when the

thewithin connectionby proceedingsthegages extinguishedwere
of thereconveyanceupon thewere reviveddeed,tax sale and and
Kezerestoppel.ofthrough operationtheproperty mortgagorto the

intervenedhadpartiesrightsNo of thirdv. H. 208.Clifford,59 N.
ofgranteetheofthanmortgages otherstandingto of theaffect the

rights.itseliminatedmortgagorto thethe and its deeddeed,tax
aremortgageesthetopoliciesthepromises ofBut it is that thesaid

to con-assupportedaremortgagor andtheindependent of those to
insecurity,theagreement to transfermortgagees’bysideration the

andformidenticalin thesubrogation,ofthe event of the exercise
claimedIt isissued.policies wereexpiredtheit had whencharacter

through es-onlyone validtitle andthe owner’smortgagethat a of
promiseaand thatsecurities,are differenttoppel against ownerthe

latter,theofby a transferfulfilledformer is notto transfer the
enforceability.andmay equal in valuealthough both be

hadtitleofmortgagestheissued,in werepolicies suitWhen the
estoppel.underonlythey enforceablewere thenlost,become and

of titlepromisesthatto claimwould seeminsurers, however,The
oftermthepolicies extendedthegiven policiesin the becausewere
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title;mortgages were ofwhen theexpired policies which were issued
theytitle, wereany changeof in thethey say that, having no notice

originally existing continued intact.that the titlepromised
respectingupon premiseaposition rests fallaciousinsurers’The

mortgagees containedagreement with theconsideration for theirthe
theAlthough regarded thatmortgage it beunion clause.in the

paidpremiumowner, theseparate from that with theagreement is
The entireagreements.for bothpolicyfor the is the consideration

byon it is dividedinsurance, however, and what termsamount of
by premium.themortgagee, paidand is forpolicy ownerthe between

paidtopromised,amount of insurance bepremium singleFor the a is
themortgageof the debt and balanceupon a towards satisfactionloss

paidpremium was“Here theto the owner.after such satisfaction
company receivedbehalf, but the insuranceby the owner or on his

and toundertaking to the ownerit for its doubleas consideration
R. I. 260. See alsomortgagee.” Co.,v. Insurance 25the Smith

Association, 198 Ia. 1086.Critchlowv.
amortgage clause hasthat unionThe view taken thehas been

Co.,validity. Union Trust Co.v. Insurancespecial for itsconsideration
policyThe does not127 It is not considered to sound.Me. 528. be

the in-the consideration forpremiumso read. The is stated to be
meaning is that it refers to all the insurancesurance, and the evident

and conditions of thepolicy uponthe furnishes and all the terms
bypolicy. the amount of insurancepremiumThe is determined

by relative interestspolicy period,and and not affected thethe is
mortgageof the interestmortgagee.of the owner and the The extent

policy.a Therea insurer when it issuesis matter of indifference to the
bypolicy duringis amended its termpremiumis no rebate when a

mortgagee.aprovision paymentfor of insurance to
by mortgagee. TheMoreover, policy agreementno thethe shows

expressed toprotection mortgage clause is beto him under the union
compliance or refusal.upon his choice ofstated conditions. He has

If The takes carerefuses,he of the clause. clausehe loses the benefit
owner, the caremortgagee policyof the is void as to the butwhen the

mortgagee. protecteddependent specifiedis of the He ison action
protection by doing policyif whathe sees fit to avail the thehimself of

says tohe But he has not bound himself ob-must do to obtain it.
serve the conditions.

mortgageunion insuresNor, policy containinga the clausewhen
a mortgagee, by the mere issuance of themortgagee’s interest, is the

mortgagehis will remainpolicy, representto to the insurer thatheld
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unchanged force, validityin or maycharacter. He partrelease of
security permit precedehis or other liens to his without disturbance

promiseto There no on parthis insurance. is his not to orweaken
of insecurity,lessen the value the the mere fact of insurance of his

“rightor of subrogation.interest the insurer’s reserved of al­...
though plaintiffs’ position may analogousthe be in respectssome to

surety, rightsa bythat of their and duties are defined the terms of the
Fidelityinsurance contract . ...” &c. Co. v. Brennan, supra, 295.

Guaranty Company,See also Trust Co. v. 79 N. H. 480, 481. The
policies importexpress rightneither nor the claimed. To require

mortgage securitythat the be held intact so that if the insurer elects
buy mortgageto debt, securityit with the the as it existed when the

may demanded,insurance was issued be would contrarybe to business
understanding. implied agreementNo therefor is to found,be nor

any principle equityof ordoes law invoke the requirement. The
right mortgagee’sis to succeed to theinsurer’s position, whatever it

may at fire.be the time of the
mortgageThe union is onlyclause of service when the owner has

policy.lost his insurance under the If his force,insurance is in the
mortgagee’s equally longis So policyso. as the is not avoided as to

mortgageethe owner, the stands in right.the owner’s Here, but
unpermittedfor non-occupancythe of propertythe at the time of the

policies infire, the would have been force as to the owner. His loss
ownership onlyof caused a of duringloss insurance the loss of owner­

ship. byThe insurance was restored to him reconveyancethe to
property.him of To mortgagethe construe the union inclause such

a aproduce mortgagee’smanner as to loss of the insurance which
would not occur save for the owner’s or avoidingacts omissions the
policy him, not inas to would be maintenance of “primaryits object

protect mortgagee.” Fidelity... to the &c. Co. v. Brennan, supra,
him292, against293. For the insurer to have a defence which would

not without thebe available owner’s loss of insurance, is a result so
incompatible spiritthewith of the clause preferableas to make a

policy preventingofconstruction the such ifresult, the doubts of
languagemeaningthe of its were serious.

plaintiffs judgments.The are entitled to

discharged.Cases

Branch, J., did not sit: the others concurred.
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Rehearing. the de-foregoing opinionAfter the was filedOn
rehearing.for amovedfendants

Branch, for the motion.Thorp &

theground assigned thatJ. The for the motion isAllen, C.
mortgagor may theemployednot to defeatestoppel against the be

rely mortgagees’on a defence.the loss of title asright toinsurers’
say estoppelno as to them.They there is

the mort-estoppel operativeis the was to revestthatThe answer
intervening rights. (Hen-mortgagees, exceptin tothe asgage interest

toinsured,interest had and continuedDigest That beening’s 381.)
toby policies promisedThe insurers theirafter its restoration.be

mortgage interestin case of as the thenpay mortgagees lossthe
They only perform prom-now theirrequiredare tomight appear.

ises.
Former result affirmed.

not the othersJ., did sit: concurred.Branch,

)Hillsborough,
7, 1936.Jan. [

a.Lamarche, Lamarche,Jr. v. Domina &D.William


