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Rockingham, ?
4,Feb. 1936. i

BruceFrederick E.

v.

Capitol Transportation Company, Inc.Motor

Sleeper (byWilliam H. plaintiff.orally),brief and for the

Arthur E. for theorally),Sewalland ThomasL. Cleaton Sewall{Mr.
defendant.

at theBranch, July 1934,J. The happened upon 4,accident
intersection of cityState of Portsmouth.and Pleasant streets in the
Traffic at this automaticby systemintersection is controlled a of
lights which collision.operation allegedwere in at the time of the

atplainIt partiesis that both have entered the intersectionmust
approximately the from whichsame moment. There was evidence

mightit ofthat, lightfound in frontmoment, signalbe at this the
plaintiff lawfully pro-the green, mightwas which indicated that he

throughceed intersection, confrontingthe the defendantwhile that
red,was Underequivalent stop.which was to a command hethat



463

questionsthese it the of the defendant’scircumstances is obvious that
jury.plaintiff’s to theproperlyfault and the due care were submitted

the follow-During argument plaintiff’s jury,the of counsel theto
ing proceedings place.took

being scuffedSleeper: they speak plaintiff“Mr. Now about the
him onontoalong Why motorcyclethe road. this didn’t fall over

Nobodyhim. thattop of claimsThere’s no evidence to show that.
Exception.they motorcyclehad to take the off of him. Mr. Sewall:

You Court:Sleeper: it, gentlemen.said no Mr.evidence. Withdraw
menyour you twelveSleeper: argueStrike it out of minds. Mr. I to

himmotorcycle nobodythat claimstipthe didn’t over onto because
he offmotorcycle motorcyclewas held takenunder the or that the was
of toException.him. Mr. Court: That isn’t the evidenceSewall:
my Mr.recollection, part body motorcycle.of his was theunder
Sleeper: anso, MayI I havedon’t think Your Honor. Mr. Sewall:
exception Sleeper:to that Mr.statement? I withdraw the statement.

yourCourt: Strike it out of minds. The statement is withdrawn.”
repeatedThe plaintiff’sof effect thatstatements to thecounsel

there was no motorcycle lay top plaintiffevidence that the theon of
after the accident, flagrant testimony.a Thewas themisstatement of
driver of the truck testified Bruce“Q.as follows: where Mr.And was
lying? A. legHis himpulledwas underneath motorcyclethe and we

putout and padthe wasQ. is,underneath his That as hehead.
Q.astride of thingthis it way? Yes,had come over A.this sir.

Toward the truck? A. ground. legToward stillQ.the And his was
under helperhere? A. motorcycle.”Under the The truck driver’s

“Q.testified as follows: to hisWhere was Mr. Bruce with reference
motorcycle? A. He caught up legwas in wasmotorcycle,the one
bending upacross it in theQ.here. withHe was across like this
motorcycle lying on him? A. A. HisQ. right leg?Yes. On his
right leg.”

eyewitnessNo testimonycontradicted the had refer-above which
ence to pointthe crucial in thecase,the i.e. front end ofwhether the

claimed,defendant’s truck struck ormotorcycle, plaintiffthe theas
whether, as the claimed, motorcycledefendant underthe slid out from

plaintiffthe as he was avoidattempting sharpa left turn in order to
running into the side of the truck.

The plaintiff’sstatements of counsel were of the same character
as those which were require settingheld to of the verdictsthe aside
in followingthe cases: v.Maser, 498;Haselton v. N. H. Cote83
Michou, 80 N. H. 41; Benoit N. The ver-Perkins, 11,v. 79 H. 19.
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it istherefore,the be set unless foundpresent must,diet in case aside
by andcured withdrawal of the statementsthat the error was the

cured,mustjury.court “The error bethe instruction of the to the
purely questiona a of fact for theof cure isand the ascertainment

180;N. H.Duston, 82presided at the trial.” Wilcombv.justice who
finding has408,N. 415. NoCompany,Olena v. 82 H. such been

in accordanceproperlyin can mademade case. Whether it bethis
304, 313,suggested Tuttle v. 80 N. H.procedure Dodge,the inwith

by as theexpressedview of counsel toproblematical,is in the doubt
accuracy and the with whichcourt’s recollection reluctanceof the

pass finally upon ques-thismade. need notthe withdrawal was We
set of anothertion, the verdict must be aside becausehowever, since

reportedof is asportion argument plaintiff’s counsel,of whichthe
follows:

citythe in the of“Mr. know travel on sidewalksSleeper: You the
green? runningred to was he the^Portsmouth, does it turn from Or

yellowlight? exception.yellow Have No evidenceMr. Sewall:
Sleeper:Mr. Ilight green.all. Red to Court: Noted.shown at

yellow fightin that was adon’t know that its the evidence there
I’lljury’sthere. I it was called to the attention. with-don’t think

your gentlemen.”minds,the Court: Strike it out ofdraw statement.
by plain-obviously equivalentThis to a statementargument was

fightsyellow operationtiff’s were traffic in at thecounsel that there
for noaccident,time of which there was basis in the evidence.the

slightestdo find ofNowhere in the record we the contradiction the
testimony fights changed immediatelythe trafficthe truckmen thatof

green. plaintiffred Since for the thus testified afrom to counsel to
evidence,there was nomaterial fact of which the verdict must be

aside, the error andset it can be found that was corrected thatunless
thereby Dig.,unfair. Hening,the trial not rendered 1259. Nowas

upon hasfinding made, languageissue and in of thethis been view
by immediatelyplaintiff’sused counsel before thethe withdrawal of

statement, finding properlyhis no such could be made. The re-
“I it tomark, jury’s attention,”think was called thedon’t was in

yellow fighta his statement that there aeffect of wasreiteration there
merelycoupled suggestiona that he had itwith omitted to call to the

going throughThusjury’s attention. while the form of withdrawal,
obviously undertook to retain the fullcounsel effect of his testimonial

these itUnder cannotassertion. be found that thecircumstances
“thoroughly fairly”andstatement was withdrawn. Tuttle v.

Dodge,supra, 313.
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byunlikely raised the defendant’squestionsSince that theit is
con-they not beenexceptionsother arise at another trial havewill

sidered.
trial.New

J., absent: the others concurred.Marble, was

)Strafford,
4,Feb. 1936.[

Mabelle & a.M. Coleman

v.

School &District of Rochester a.


