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byunlikely raised the defendant’squestionsSince that theit is
con-they not beenexceptionsother arise at another trial havewill

sidered.
trial.New

J., absent: the others concurred.Marble, was

)Strafford,
4,Feb. 1936.[

Mabelle & a.M. Coleman

v.

School &District of Rochester a.
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Cooper Hall, by brief,& for the plaintiffs.

Guy Smart, defendants,for the filed no brief.

Allen, C. J. The inquiry powerto therelates of school boards
in prescribing for eligibilitytests the of andteachers for nomination

adoptingelection and in forrules their dismissal. The ofexistence
powerthe and the challenged.manner of its exercise are both

Respecting power, grantthe wholly legislativeits is a matter of
Contrarydiscretion. plaintiffs’the assertion,to no constitutional

personal rightsissue of is involved. No orguaranteedone has a
rightvested to positionbecome or to continue in publicas a school

teacher, even subject regulation.to legislature, fit,The if it saw
might enact that teachers by popularshould electedbe vote or sub-
ject to pleasure. scopedismissal at legislative authorityThe of in

premisesthe virtuallyis unhampered.untrammeled and con-The
recognizingstitution the subject paramountof education as “one of

public importance,” merely enjoins “cherished, regulatedthat it be
and by the 378,controlled State.” Petition, 376,Farnum’s 51 N. H.
379; Wooster v. Plymouth, 62 193, 206-208;N. H. Jackson,State v. 71
N. H. 552, 553, 554. As will appear, mayhereinafter the notcourts
declare legislatureacts of the theyvoid on the sole issue whether are
“wholesome and legislaturereasonable.” The to judgeis whether
they are for “the benefit and welfare” of Const., n,the state. Pt.
art. 5.

The legislation, however, is to be examined to determine the action
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granting power.taken in That in construed tonow force is to be
powers qualifica-a local ordainascertain what school board has to

regu-may imposetions for the of and how far itteachers its district
bearinglations on conduct. The is to deter-their construction be

light repealed uponmined in the of and amended enactments the sub-
ject.

Until 1895 school to hire andboards were “select and suitable
competent S., 92, They governedteachers.” .P. c. s. 2. in theirwere
duty by supervisionno or Inqualification.established tests of that
year bythe requiring qualificationlaw was amended a certificate of
for a eligible. givencandidate to afterbe The certificate was to be

satisfactorya examination, by board,to held the local in thebe
upon proofstudies to taught, “goodbe and of moral character and

capacity government.”for 1895, 50,Laws c. s. 2. At the same time
a (Laws 1895, 49) passed imposing duty uponlaw c. was statethe the
superintendent publicof instruction of candi-to hold examinations

teachingdates for positions, professionalto test their and scholastic
abilities. passing satisfactoryCertificates were to issue to ex-those

respects”aminations and “in fulfilling requirementsother the of the
superintendent. Local boards acceptwere authorized to them in
lieu of theythe examinations conducted, optionally. Inbut 1899

optionthe eliminated, acceptance superin-was and the of the state
bytendent’s certificates the local requiredboards was in all cases.

1899,Laws c. supplant12. Since the state certificates were thus to
local certificates, the dispensinglaw had the local ex-effect of with
aminations, except possiblein the satisfactoryfailure of withteachers
state certificates to meet the demand.

In 1915 an act “establishing employmentan for teachers”bureau
passed.was 1915, uponc. provided requestLaws 156. It that from

superintendentlocal officials the state teachersshould recommend
theyfor employment appear qualified”“as shall and fromto be fit

registereda list of applicants registration dependent uponwhose was
proof “character,of qualifications, education, experience”and re-

byquired superintendent.the
policyIn a centralizing system1919 of educational underthe state’s

a 1919,uniform adopted.administration and was Lawscontrol
c. 106. This act created a state of education with the “sameboard
powers management, publicof allsupervision and direction over

in ordinary corpora-schools this state as the directors of the business
powerstion have over the corporation, exceptbusiness of the as its

may byand duties limited the(s. (1)).be law.” 5 The hasboard
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duty “prescribeto and duties” of officersqualificationsthe various
agents employed in public schools,and and of “teachers the the sub-
required taughtto the minimumjects be and educational standards

grades public (s.all 5 re-(3)).for of the schools.” The act also
teachers fromquires presentedschool boards to elect nominations
schools,by superintendent (s. 12).the local of

codify (LawsIn an passedact in 1921 to revise and the school laws
1921, i,c. to85), organization, incorporatesPart devoted state the

already conferringsections of in im-powersthe 1919 act cited and
posing upon the Itduties state board. also contains the inclusions

relating examination, registrationof the earlier acts to the and certifi-
adoptedcation ii requirementof teachers. In Part is the for school

boards to teachers from the nominations superin-elect of the local
tendent.

foregoing legislation a consistent, persistent pro-The shows and
gressive vesting inpolicy leading to the the state of sole auth-board
ority qualifications mayto ofdetermine the teachers. one rea-No

argue maysonably adopt by-laws loweringthat a school board the
by mayset the state forcestandards board. there somebeWhile

position mayin raised, policythe that local standards the thebe of
legislation thoughtis not to countenance it. Its order that statethe

prescribeboard qualifications“shall the and duties of ... all ...
employed”teachers makes the authority,board the sole as the

language Nothingreads. is found which departureadmits therefrom
exceptionor thereto. A from provescertificate the state eli-board

gibility superintendent mayfor nomination and election. The local
to arefuse nominate certified teacher and the local refuse toboard

elect, or maybut the refusal declination groundnot be on the of
qualification. legislature havinginsufficient The created a source of

mayauthority, the courts not for regarded byreasons them to be of
practical expediency authorityhold a surplus to exist elsewhere.

The transition from sole local to sole state authority is shown to
designed legislation.be from the course theof The state board is
say eligibilityto maywhen exists. The local board rightfullynot

deny engageit. If a local board todesires with qualifica-teachers
required by board,tions not powers maythe state its election enable

mayit to act, applicantsthus but it not hold with state certificates
ineligible nomination,for or make barringvalid rules them from
election if nominated.

Qualification denotes a of eligibility.successful test Certain es-
minimumenoughtablished standards are It theymet. is that are
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qualified. require higherTostandards. On their attainment one is
havingone no more than mini-disqualifyunattained standards is to

operation of the lawprovisionmum standards. No or has been
pointed disqualifya to a cer-justifiesout which local board teacher

givesThebytified the to state certificatequalified.state board be
throughout raisingtheeligibilitythe the state. That ofholder

by may infrequent andstandards local of resort limitedboards be
districts, may all, mayto ita few is immaterial. If it be done at be

degreegenerally ofanydone and to excellence.
may expend appro-Among objectsthe for which the state board

general following:arepriations purposesfor theeducational
“Equalization. equalizing opportunity andFor educational

improving public college grade, with theschools,the below definite
extending terms, stimulating improv-aim local andof school interest

ing, through instruction, gradation supervision,andbetter all rural
sparselyand inschools schools settled localities.

“Instructing forpreparing schools,teachers theTeachers. For
nearlyparticularly encouragingfor aschools,for rural more universal

[sic, preparation prospective teachers, extendingof and foruniform]
alreadythe inimprovementfacilities for of teachers the service.”the

L., 116, 14, in,P. c. s. vi.
equalpromotionin of uniform and educationalprovisions,These

facilities, strengthen support of aadvantages and serve to the con-
exclusively vesting powerthe in the board thestruction of law state

teaching qualifications.to establish
no married woman shall nomi-that berequirementThe district’s

Iteligibility.is a test of is not anated or elected to a teacherbe
regulation. is of to and it is not aIt not a rule conduct be observed

consequences of conduct. It is a declaration ofrule prescribing the
persons havingengagementan of teachers. Itfor barsessential the

disqualification it is an invasion of statea As a thecertain status.
isorder,an ultra it void.functions. As viresboard’s

may adopt quali-local not rules ofthus that boardsWhile it is held
rights respectto inthey have, in addition theirteachers,forfications

rightsto of administrative control. “The schooleléction, and duties
board, prescribesupervision of thesubject the statemay,board to

schools;management of,... the and suchregulations for . . . the
L., 117,P. c.binding upon ... teachers.”regulations, .. . shall be

anymay byfound themdismiss teachers. “The school board13.
regu-shall conformincompetent, or one who not toto immoral orbe

regulations are those of the76., s. 11. Theprescribed.”lations
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board, by legislation. 92,local as is shown antecedent (P. S.,the c.
3; 1895, 51).s. Laws c.

requirementThe supervisethat the state board shall regula-local
meaningless.is nottions It was inserted in the 1921 codification of

laws, 116,the school and is to correlated with (P. L.,be the law c.
8) making mandatorys. prescribeit for the state board to the duties

prescribeteachers. To to Supervisionof is state and define. im-
plies attention and action. And the supervision, regulationsfor to

implieseffective, approval.be their The parallelenacted of the
“powers management, supervisionof and direction” of the business

private corporation belongof a which applicable.to its directors, is
maySuch duties as the state board demand of mayteachers not be

by regulations. Supervision regulationsaffected local of the is called
authority,to avoid conflict of asfor well as “to secure efficientthe

(P. L., 116,administration” of the schools c. s. 5), state andrules
regulations byfor which are to be observed local (lb.).boards

an and adjustmentIt would be anomalous undesirable to thehold
regulations valid supervision,local until the mightoutcome of which

regulationannul A approved uponbe to them. not supervision is
legislation plannot enforceable. The is not temporaryconstrued to a

validity it, permanent uponif supervisionfor to become approved.it is
valid,if it isIt is intended that it shall retain its merit. To secure

result, regulations specificall approvalthis local must receive from
board, acting supervisoryin authority, theythe state its before can

be effective.
regulationsThe case does not show whether the district’s have

supervision. Andsubjected to there is nobeen occasion to invoke
any presumption validity. partiesof The desire decision of the issues
upon maytheir merits. The trial court readily find whether there

supervision.inhas been fact exercised If there has been none, the
regulation for dismissal is ineffective.

supervision found, questionIf exercised is the arises whether the
mayregulation arbitraryheld void asbe and unreasonable. The

dutyboard has the to all itsschool base official acts and conduct
schools inupon the welfare of the and the interests of local education.

management andEconomy in the conduct of properthe schools is a
consideration, economy in governmentbut other branches of is not.

adoptedregulation thoughtwas because the board helpIf the it would
general demands in economic and conditions,meet socialto the mo-
improper. To dismiss a teacher intive was order to make room for

employment,~and~tBereby-alsothought to more in need ofanother be



471

advance educationalrelief, could notpublicto the strain onrelieve
impair it.necessarily tobetendencywelfare. The would
improper asconvincing to an motiveif showBut the evidence is

finding be immaterial.regulation, the wouldthe inducement of the
not for that reasonarbitrarily adopted,If it wasregulation wasthe

ifwasAlthoughan motive indefensiblearbitrary one. the board’s
cause,of educaSonaTwel­to serveTheit did not act with the motive

improperproper and mo­efficiency,fare difference betweenand the
validity legislation, general propo­as ative ofnot determine thedoes

rulesTmcTregula­passage ordinances, by-laws,of publicsition. The
if ageneral~rulels thatenacting'Iegislation.tions of Theis a form

right motives, equallyisbylaw actuated itis valid when its maker is
constitutionallylegislature mayso authorizewhen he is not. “The

Noyes,city Statelegislate respectin to local matters. v.councils to
they arethey exercisingare this function279,30 N. H. 293. When

regardstate, inlegislativethe far as the mattersdepartment of the so
thn-fact,legislate and that tüeirthey mayto are~concerned:which

such matters as the of theirregard scopeacts in come withinto
stateBnngslaws within the rule whichauthority are the of the them

ffgm~fte-eontrel-ef-4holegislatureexempts the oourtTl—Sherburne
H. 539, 891,v. also 12 C. J.and’casesPortsmouth, 72N. 542. See

cited; R. L. s. 110.Law,6 C. Const.
marriage disqualifica­amakingaWhether rule a woman teacher’s

ation can considered reasonableor beautomatic causeNLdísmissal
disagree­questioneducation, productiveof is a ofservice to the cause

has been sustainedjurisdictions.ment in courts of other The rulethe
Corpora­66;in v. 1 Fennell v.England (Short Corporation, Ch.[1926]

Mass.tion, 641), District,v. 276(Sheldon1 Ch. in Massachusetts[1926]
in38),Minn. and230), (Backie District,in v. School 186Minnesota

analysis ques­83). in theOregon (Hendryx District,v. 148 Or. But
thanonlyIt is “otherlegislative policy.tion to ordinancesrelates

“must beby express grant power”or thatpassedthose virtue of an
a com­and not ofoppressive”and not “in contraventionreasonable

488. schoolright.” Concord, 485,Lane 70 N. H. Localmon v.
subject toregulationstopower enactboards have received such

itssupervision. The acted withinthe board’s school boardstate
regu­ifpassing regulation relating dismissal theauthority in the to

if enactedThe be validsupervision.lation rule wouldreceived state
underadopted itby equallyit is so if boardlegislature, and thethe

ruleThelegislature approval.authority of the with state board
rights,affecting guaranteedapplicable privateand nobeing generally
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power pass upon wisdom,are without to its orfairness,courtsthe
Whether it is “wholesome and reasonable” is forreasonableness.

by by delegated say.legislature, authority,itself or its alone tothe
policy by legislature promul-or rule declaredAny educational the or

authority delegated by mayit not be reversed or vacatedgated under
ground regardedit Theimpolitic.on the that must be asjudicially

upon legislative will, grant denialdepends the and its orright to teach
by duty.except its own sense ofis uncontrolled

upon subject appears be, that, except whererule of law this to“The
imposed upon legislative power, ithas limits theconstitutionthe
practically absolute, operateas whether accord-considered itmust be

any particularin arejustice or not case. The courtsing naturalto
rights people State, exceptof the asguardians of the of thethenot

by provisionconstitutional comesrights are secured some whichthose
orcognizance. protection againstThe unwisejudicialthewithin

legislation, bounds, by appealwithin constitutional anisoppressive
Ifpatriotism representatives people.of theand of thejusticeto the

evil;sovereign capacityin thepeople their can correctfail, thethis
onlyrights. judiciarytheir The can arrestcannot assumecourtsbut

Ita when it conflicts with the constitution.of statutethe execution
upon points reason, and ex-opinions right,a race of ofruncannot

law-making power. Any legislativethe act whichpediency with
powers depart-upon apportioned the otherencroach the tonotdoes

being valid, enforced,government, prima must beof thements facie
upon legislative authority pointed outthe can berestrictionsunless

Cooley,constitution, and the tocase shown comewithin them.”in the
204.(4th ed.)Lim.,Const.

declaratoryemployed petitionhere of a for aproceduretheWhether
not, No ob­appropriate or has not been considered.isjudgment

procedureif ismade. The rule that otherit has beentojection
85(Lisbon Lisbon,had District v.be to itavailable, resort should

disregarded.Goodale, 561),Baker 85 N. H. is not174; v.173,H.N.
presented, and amend­questionsfor decision of theIt immaterialis

give jurisdic­petition is not essential toof theor modificationment
tion.

discharged.Case
All concurred.


