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Dudley Orr,P. assistantCheney, attorney-general,Thomas and
attorney-general (Mr. orally),Orr for the state.

(of GeorgeHenry Colorado),A. Thurmon and S.Dodge, Emmett
orally), theRyan Massachusetts) (Mr. Dodge RyanMr. for(of and

defendant.

upon propo-theWoodbury, agreementJ. authorities are inThe
apresent in to constitutethree must be ordersition that elements

in criminalmeaningthe of that word used statutes.lottery within as
are, prize, chance, (3)a consideration.(1) (2)These three elements

agree twothe first elementsthe state and the defendant thatBoth
is theNight.”in The them overpresentare “Bank issue between

of consideration.element
any sup-suggests that “consideration sufficient toThe state first

illegal a schemelaw is sufficient to makeport a contract at common
lottery.” Support for thisrequirements of afulfilling the other

DailyBrooklyn Eaglein inproposition is to found dicta containedbe
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Voorhies, Rep. 579, Equitablev. 181 Fed. and Loan &c. Co. v. War­
ing, opinion argumentIn117 Ga. 599. our of thisdetailed discussion

definitely re­required, (P. L., 1),not because c. 384,is our statute s.
givenquires lottery,in order paymentthat to constitute a must be

opportunity participate.the tofor
up aThis person putreads as follows: “No shall make orstatute

tolottery, pretended lottery, dispose pretendor or orof,shall or offer
in•dispose orof, any money personal, by lottery,property,or real or

any byway expectation gainsuch that a or luck chancehope of or
pay anyis made orproperty,an inducement to for for sharesuch or

inbeginningchance half “orsection,therein.” The latter of this
any way clearlysuch ...” is wordetc., partiala definition of the
“lottery” payappears just clearly requireswhich It thatbefore it.

given sign-must opportunity Althoughbe for participate.the to
ing one’s name in a or appearingbook at within fivethe theater
minutes drawing mightof the time of regardedthe be as considera-
tion, it be of all“pay” warpingcannot called without wordthat out
recognition. purposeFor creating lottery,the of a consideration

somethingmust be of value.
The principal contention, participantsstate’s thehowever, is that

did in givefact something prize.of value to winfor the chance the
The defendant, on hand, prizethe other that was aasserts the dona-

parttion on his and that such inas was not of the law.violation
While abundantlyit is clear from our and from all thestatute

authorities perfectly legal recipientthat it is ofgiftto make a the
which by chance,is equally mayselected it is ob-clear that one not
tain immunity prosecutionfrom tolottery bythe lawunder resort

pretendedthe device of a gift. subterfuge repeatedlyThis has been
everybefore courts,the and in instance the have looked be-courts

yond the realisticallynames used and have dealt with the situation
presented.

byThe usual employed attemptmethod in lawthe to evade the
means gift give prize pur-of a colorable to ais chances to draw for to
chasers in connection the beenproperty.with sale of This device has

illegal 329;branded as in Clarke,this v. N. H.state. State 33 Skiff
v. Johnson, goods57 N. H. 475. In soldboth of these cases the were
for regardmore than their asvalue,intrinsic we do not this factbut

711;of controlling importance. Ottawa, 54 Kan.DavenportSee v.
and 38 C. J. 296.

Night”“Bank fall casesauthoritydoes not within of the abovethe
purchasebecause the not a conditionof a ticket of admission was
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in the-precedent granting opportunity participatetoto the of the
in in a sub-hand, did, fact,award. the scheme resultOn the other

falls'in of tickets of admission. It thereforestantial increase the sale
gifts recipientsand to who arenear the border line between lotteries

bychosen chance.
by other-­Substantially have received considerationsimilar cases

Maughs Porter,In v.have not been uniform.courts but the results
[1907]y546; Youngand415; Danz, 140 v.157Va. State v. Wash. Willis
hand,illegal. On other448;1 K. B. schemes were held to be thesuch

321;99; People,People Cardas, Rep. (2d)in 28 Pac. Crossv. 18 Col.v.
196; People Company, 179State,v. 88 Ala. and v.Yellow-StoneKit

regarded legal.640,N. were asY. S. such schemes
that,upon theorygroup proceed theThe first of cases cited above

by operatorway advertising reapedin of thethe indirect benefits the
spite-inconsideration, and thisnecessaryof constitute thethe scheme

nothing theparticipants charged forof the fact that individual were
opinion thatcompete for the award. We are of theopportunity to

becannotthe one who conducts the schemesuch indirect benefits to
meaning of our statute.regarded “pay”as within the

sup­(and larger), appear to begroup of cases it is theThe second
thetoThey hold that indirect benefitported by better reason.

to con­alone, enough but thatscheme, standing is notoperator of the
by large, must con­consideration, andparticipants,individualstitute

cases,from thesevalue for chance. It does not followtribute the
enough avoid thein tohowever, participationfree name alone isthat

theory only,inParticipation fact,free in actual notstatute. must be
otherwise-­giving away a chances will not save a schemeand few free

v.Malloska, 216;Mich. FeatherstoneGloverv. 238objectionable.
Association, Rep. (2d)10 124.S. W.

is-schemesby Night”“Bank and similarproblem presentedThe
or an avoidancean of the statuteto whether it is evasiondetermine

answering thisInquestion essentiallyis one of fact.it,of and this
testeyes reality. Thepropose close our toquestion we do not to

inquirenot toquestionthis isto the answer toby which determine
initto examinepossibilities scheme,of the butinto the theoretical

brief,in itscontendspractical operation. If, as the stateactual,
by theoutappear to be borne(although this contention does not

privilege,”pay forgreat majority peopleof suchagreed facts), “the
As wecountenanced.an and as such is not to bethen it is evasion

participa-however, freecase,actual of thisthe situationunderstand
in-motive whichregardlessthen of thereality. so,a If this istion is
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duced is notgivethe defendant the schemeparticipation,to such free
only re-when,within the ban of shownthe statute. Violation is

gardless provecansubtlety employed,of the of the statethe device
that, fact, operationa results in theas matter of the in actualscheme
payment, greatin value for themajority cases, somethingthe ofof of
opportunity to participate.

respectagreedUnder the instatement of facts summarizedabove
to point beyondthis that theit be found a doubtcannot reasonable
purchase admission pre-is, matter,a apracticalof ticket of as a
requisite inparticipation Night.”to “Bank

only legality particularThe passing directly uponcase ofthe this
220 Ia.Hundling,scheme which has come to our attention is State v.

1369, in which a similar result reached.was

quashed.Information

J.,Marble, was the concurred.absent: others

Hillsborough, i
1934.)28,June

Murphy GeorgeViolet v. F. Winter.

Joseph pro. v.Murphy, per ami Same.

Hurley (Mr. orally), plaintiffs.& Connor Connor for the

O’Connor (Mr.& Saidel orally),Saidel for the defendant.

Per plaintiffs passengersCuriam. The in carwere the defendant’s
injured byand were in a collision car drivenbetween that and one

Snedeker,Harold at the of inintersection and streetsUnion Salmon
Manchester. goingWinter was east on Salmon street and Snedeker


