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)Merrimack,
3,March 1936.

Eugene Paulette, Adm’rJ.

v.

Boston and Maine Railroad.

orally), for(Mr.Blandin Alexander MurchieMurchie, Murchie &
plaintiff.the

orally),Sulloway, (Mr. Piper&Demand, Woodworth, Piper Jones
for the defendant.

April 10,uponplaintiff’s intestate was killedBranch, J. The
crossing in theata collision the Bradford Street1933, as the result of

aby the decedent anda motor truck drivencity Keene, betweenof
The evidencepassenger of the uncontradictedtrain defendant.

statutory crossing by whistle andsignals bellthat thedemonstrated
by plaintiff.contrary made thegiven no claim to the waswere and

clearly by the evi-upon assumption, requiredtried theThe case was
negligence he “droveguilty of becausedence, the deceased wasthat

keeping lookout,”a andgrade crossing withouttrack at aonto the
clearsolely under of the lastjuryto the rulethewas submitted

exception by plaintiff.thechance, without
instruction, which theby an tofurther narrowedThe issue was still

appliedappears haveexcept, engineerthat “the toplaintiff notdid
onlyConsequently spe-theseasonably properly.”andhis brakes

engineer, afterjury thefinally left to the was whetherquestioncific
danger, should haveto hisdecedent’s inattentiondiscovering the
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approach inwarning of the train’sgive furtherthe toused whistle
sanding as he did.and the trackapplyingto the brakesaddition

suggestedpresent for the conclusioncaseThere is room in theno
engineer at fault82, the “wasRailroad, 73,in N. H. thatJones v. 83

stop Nothe train.” suchfutile efforts todevotingfor his time to
upcontrary, slowingOn thetheory at the trial. thewas advanced

may well have to offerseemedbyof action of the brakesthe train the
by giving the truck driver anthe chance to avoid the accidentbest

This receivedlocomotive. viewopportunity pass in front of theto
plain­thewhen counsel forargument in this courtconfirmation at the

abortive, attempt thenecessarily to sustainbelated,atiff made but
theyapplied than were.have been soonerclaim that the brakes should

of verdict is basedplaintiff supportin theargumentThe of the
ofengineer aware thetestimony of the that he becameuponfirst the

blowing lastthe act ofwhile he was in thedecedent’s inattention
immediately dropped hiscrossing hethe and thatblast of whistle

toin maketo the lever orderleft hand from the whistle cord brake
discharged en-testimonythe of aemergency stop; second, uponan

by defendant, an ex-formerly employed who testified asgineer, the
engineercapableemergency apert whyno in anthat there is “reason

emergency thethe at samepull cord and throwcannot the whistle
theusing at same.... two articles he should betime There are

testimony theUpon spe-thistime, .... The whistle and brake.”
findably atplaintiff engineeris that the wascific contention of the

to with his leftfault he did not blow the whistlebecause continue
right.lever with hisoperateand at the same time the brakehand

required promptthat if care theargumentOne answer to this is due
agree theapplication brakes, parties to at timeof the as both seemed

quickest accomplishof method to thattrial, engineer adoptedthe the
crossingthe he testified that he wasapproachedresult. As the train

right hand of theleaning out the window the side cab. Thisof at
testimony leading questions plaintiff’sdeveloped by the ofwas

way position necessarilyaand in no controverted. Suchcounsel was
right justof lever locatedhampered the use his arm. The brake was

his left knee. it cannotabove Under these circumstances be doubted
drop from cord to thethat he could his left hand the whistle brake

positionmore he shift his and reach acrossquicklylever than could
body right hand, holdinghis stillto the lever with his while thebrake

whistle cord with the left.
however,complete contention, is thatplaintiff’sThe answer to the

finding whistlingno in for the that furtherthere is basis the evidence



12

would have averted the accident. “The last chance amust clearbe
reasonablyone, given.”fairlyfound to be Railroad,Morrison v.

176,N. H. 180; Company, 457,86 Ramsdell v. Ib. point462. The
dutyat which the to upon engineer pointact devolved the was the at

he of thewhich became aware decedent’s Clarkinattention. v.
H.Railroad, parties agree87 N. 36. Both that cir­pointthis was

bycumstantially indicated the of engineeraction the in thedropping
applyingwhistle cord and the engineerbrakes. The locatedhimself

point about crossing. testimonythis at 100 feet from the The most
plaintiffto the in respect Little,favorable this came from the witness

“Q.aswho testified follows: You semaphoreremember where that
is, you,do west of track? Q.the A. Yes. ... You remember
you somedid have idea of where it was that the train refer­was with

semaphoreto that when stopped whistling?ence it A. It would
wayhalfprobably down from the crossing semaphore;be to the

crossing, anything,nearer to the if than semaphore.it was to the
say way?You half A. HalfQ. way. Q. IAnd then A.stopped?

stopped, yes. Q. the stopped?And whistle A. I don’t recall
blowingthe whistle was Iwhether when saw train. thinkthe I don’t

Q. youit was. When first saw train? Ithe A. think whistlethe
through blowing Iwas when saw the train.”

testimonyIt is fromobvious this that the to thewitness referred
spot stopped pointwhere the whistle and the he saw thewhere first

substantiallytrain as identical.
semaphore crossing.The to 424referred was located feet from the

By testimony, pointother the same fixed he firstwitness the where
(what partthe train of it aappear)saw did not with to rowreference

apple trees, crossing.of at about 185 feet from the
only properly foregoingThe conclusion deducible the testi­from

mony stopped pointwas the a 200approximatelythat whistle at feet
crossing.the If it at thisfrom the decedent failed to and heedhear

distance, finding paidthere is no for a that at­basis he would have
tention to it if it had continued to v.blow. As was said Collettein
Railroad, 83 speeds“If a210, 219:N.H. whistle under tosome views as

might preventive yetand in it isaction,distances have resulted
only possibility probability proof.a and falls short of ofas the test

discoverythe tojury warningFor have found that a whistle after
dangerthe would have made an neces­of avoidable situation wasit

sary assumptionsto no justifies.”make fair view of the evidence
Judgment thefor defendant.

Page, notJ., did sit: the others concurred.


