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)Hillsborough,
3, 1936.March

HampshireSociety Virginia Nute.of v.Loan NewMonroe

(by orally), plaintiff.forAlbert J. Lemieux brief and the

(by orally),A. and for defendant.James Broderick brief the

II, 44)By (Const.,the state constitution Pt. art.Allen, C. J.
passed general court,"Every have of thebill which shall both houses

governor,to if helaw, presentedit a the shallshall, before bebecome
” signed a law.sign it,.... thus the bill is notapprove, he shall Until

thebeing or evidence to show whetherThere no record other
governed by actparties was the amendedtransaction between the

logical of can toby amendment, no conclusion fact be drawnor the
respect fact, thatthe In to all that can said isdetermine issue. be
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■one applicable.law or the other is No balance of probabilities exists
wayone or the other. And one law or the inbeingother force to

govern transaction,the the conclusion governsthat neither law be-
applicablecause the one is not in fact ascertainable, not follow.does

This would in ofbe defiance the fact.
sayTo that the law cannot proofbe stated because of failure of its

disregardwould authority dutybe to the and adjudi-of the tocourts
litigationcate according the fail,to law. The law is not to but is to

be declared. And the unwritten law byhas virtue thewhich written
maylaw be asserted. Common-law principles, designed ig-not to

nore fact, impossibilitybut established to meet the finding it,of are
employed.to be If the result does not fact,accord with the no evi-

dence can offeredbe that such is the result. Although the record
and passageevidence of the exact time of the of arethe amendment
lacking, inability to justice partiesadminister between the notdoes

recognized legalfollow. principlesResort to procedure toand leads
-legala sequencedetermination of the between the of theissuance

note and passagethe of the amendment, involving awithout con-
jectural finding fact.of

legislationThe makingconstitution and provisionno exactfor
time department sys-ascertainment of and the executive having no

tem determining it, fairlyfor it is to be held in-that the lawmakers
applytended that the shallcourts common-law rules for the ascer-

litigants.tainment in controversies between although therebyEven
sequence maythe in one situation another,be held to inbe reversed

incongruity holdingthere is inno a applicablestatute in some in-
given time,stances at a inbut not others until a later time. It is

■conceivablethat in another mightcase there proofbe of a reversed
sequence. equallyIt is consistent that different circumstances
might call for such a reversal applicationunder the legal principles.of
Therein, in analysis, marginfinal the of applicationvariation is of
■ofcontrolling rules, and not of time. althoughThe time unknown

fixed, applicationis but of varyingrules to may pro-circumstances
varyingduce regardedresults. It is not to be that the law in forceis

throughout day passage,the of its but with the amended law remain-
ing in during dayforce that as to intransactions which in-serious
justice would done if its repealbe or change fully operative.were

principles byBut the which secondarythe proofburden of shifts
may lead to such an outcome.

usually phrased,As the disregardslaw dayfractions of a in con-
sidering passagethe time of of a statute when the exact time is not
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during thetimeis at somepassagethe of the statuteshown. Since
rule thatgeneralas aday day passage,of and it is heldday, thethe is

day mustthebeginning day.the Butthe ofis law fromthe statute
deferredpassagethelogical to holdequallyAnd isbegun.have it

thepassageif is beforeday. thethe The test is metuntil the end of
lawchange theinIt thebegun. probableas thatdaynext has is

only realTheday beginning.atof the as itsoccurred at the end
duringat timepassed someprobability that the amendment wasis

substantiallybeginning andsubstantially than itsday laterthe
a choicepracticalin outcomeending. There thusearlier than its is

day, exer-of the to beearlyas an or late eventholding passagein the
merits of the situation.according to the common-lawcised

aofno divisionmany knowspurposes“It true that for the lawis
injustice, orofday, important to the endsbut whenever it becomes

frac­look intoupon conflicting interests, the law willorder to decide
any unit of time.readily of otherdaytions of as into the fractionsa as

convenience,purelyrule one ofBlack., 140,2 Com. The isnotes.
require it. Thereway rights partiesofgivewhich must whenever the

proceed­us, legala inunity dayno about which forbidsis indivisible
month,aings, component hours, any than aboutto consider its more

law isdays. Theregardingwhich us from its constituentrestrains
v.arbitrary Grosvenornot and rules.”made of such unreasonable

justice equally“.. . and commonMagill, 37 Ill. 239. common sense
willwhenever itallowing day,of of aproprietysustain the fractions

2Richardson,repromote purposes of Injustice.”the substantial
all casesday taken inStory, And a rule that full must be571. the

de­day may shown, does not seemwhere the of the notdivision be
employmentandmanded. Its character bars the assertioninflexible

hard­recognized legal principlesof well and and worksestablished
ship. deny, of normal testsadmit,It to rather than to the usetends

right wrongof and in the law.
oppressive unjust.and“Retrospective highly injurious,laws are

ofmade, for the decisiontherefore,No eithersuch laws should be
Const., I, 23.causes, Pt. art.punishmentcivil or the of offenses.”

a trans­gives, probably gives, uponA rule effectwhich or retroactive
mayAnd itthataction is within the condemnation of the article.

avoidingpreference of oneproduce goodsuch foreffect is reason the
spirit of the consti­possibility. keepingIt is more in with thethe

ajusticenatural that trans­tution and more to ofconformable tenets
honestly thoughtparties to lawsubjectaction should abetween be

only inby possiblyin thenby them to than anotherforce ratherbe
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throughoutforce. To hold that the in theamendment was force
day passage,of its aside from its conflict with probabilities,the would

inhere, exposeand application, plaintiffhard fast the to criminal
prosecution charging illegal byanfor of providedrate interest as the

(P. L., c. s.269, 28).statute
plaintiff primaryWhile the had its ofproofas burden of the risk

dutyallnon-persuasion upon evidence, gothe the andto forward
produce might subsidiary procedure. Spi­evidence shift as a rule of

Company, 326,lene v. in328,79 N. H. Here it a law329. showed
daybeginningeffect at the of the on which it had withits business

the lawdefendant. That continued in force until the wasbusiness
done unless meanwhile it hadwas amended. That the amendment

passed was,then in justice,been for toreasonable the defendant
practicalIfshow. the is of thepostpone operationeffect to the

dayuntil following, justifiedamendment the it is the be­as choice
tween such a and logicallyresult' one which cannot held frombe free
retroactive taint.

act approval amendingThe amended was law until of Thethe law.
amending act was not law Itapproval.until its has not shownbeen
that the inamendment was force the Thewhen note was delivered.
plaintiff pas-has made its the provesout case unless defendant that
sage precededof the' deliveryamendment the of shethe note. This

uponcannot do without depending presumptiona warranted asnot
one of fact arbitrary employ findingand here to as ofone of law. The

goodplaintiff’sthe guidefaith is the to ofthe shift of the burden
proof. probableIt is as partiesas not that the did their business
while the force,amended statute in plaintiffremained and theas

inacted applicable requireshonest belief that it law, justicewas the
that the mandate of law fullya not shown then to shouldbe enacted
be unobserved. holdingThere is no that the amendment was not
passed until daythe end the of passage.of its It is held that a bur-

proof placedden uponof is the defendant which she meet.is unable to
honest,The circumstance purposeof plaintiff’sand conduct on the

part impositiondemands the of the burden.
In Kennedy v. Palmer, Gray6 316, support im­is found for the

position of a a produceburden on defendant to of the timeevidence
changeof in statutorythe tolaw entitle him to of thethe benefit

change.
Judgment on the verdict

All concurred.


