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ruling190, 195,H. the wasHere, Railway,in Master­son v. 83 N.as
defendant’s ex-premature. Subjectwell to theunqualified as as

indiscriminately all evi­ception, court struck from the recordthe.
scopethe of cross-­happenedof after the fire and limiteddence what

happened In this situation theto events whichexamination before.
exception must sustained.defendant’s be

trial.New

Page, JJ.,Branch and did not sit: the others concurred.

)Hillsborough,
March 3, 1936.

Morrill v.Barlow Harold E. Verrill & a.

Doyle Doyle O’Reilly, (Mr.Cavanaugh,B. & and John J. Jr.John
plaintiff.Doyle orally), for thePaul J.

(by for theIvory orally),C. Eaton brief and defendants.

Branch, plaintiff operates gasolineJ. The and a stationowns



26

upon the HighwayDaniel inlocated Webster the town of Bedford.
fromApproaching south,the the road a hill,descends andconsiderable
stationplaintiff’s grade. Februarystands at the foot of the Uponthe

defendant2,1932, operating belongingthe Verrill was an automobile
partnership uponthe defendant the above highway,to mentioned and

passenger elderlyhim as a anhad with man named Emile Caron
anythingnot “know drivingdid about anwho automobile” and did

stophow to start them or pointnot “know them.” At some
plaintiff’s fillingof the station the car stopped because,south as Ver-

gasoline.it had run out ofsupposed,rill The asevidence to the
thisspot conflicting,where occurred wasexact it all tended to.but

happenedit at a topthat considerable distance the ofshow south of
plaintiff’s premises.hill above the thereuponthe Verrill decided to

fillingMr. Barlow’s get gas,” leavingto station and car“walk the
the road with Caron inparked beside either or near it.

a Lamarie, walkingwitness namedThereafter who was also to the
filling purchasestation to cigarettes, passedplaintiff’s the defend-

that he saw standing it;car and testified a manants’ beside that when
with,in the center hill”“got passedof the the car himhe about same

running; that the man inengine the car the one he hadthe was seen
standing it; passed him,that after it carbeside the “drove into Bar-

finally stopped upon oppositethe highway.side of thelow’s” but
testimony in appearedthe case itFrom other that the car came
a speed,hill at considerable with wheel,down the Caron at the turned

fillingplaintiff’s plaintiffthe station and struck then-into the who was
filling gasoline,in a can withengaged oppositethen turned in the

finally stopped by large opposite-and was adirection boulder on the
of the road.side

bystory told Caron on theThe witness stand was that the driver-
givecar pushunidentified volunteered to the defendants’ car aof an

him to take thepersuaded wheel;and that the defendants’ car was.
toppushed hill, gainedthe of the after which speedthen to it and he-

to control it.was unable
argument plaintiffis that theThe defendants’ failed to make out.

either,not shown 1.it was that the defendant Ver-a case because
leaving negli-in the car asnegligent did;rill was he or 2. that such

proved,if caused the accident.gence,
positivelytestifiedwitness Lamarie that when the defendants’­The

hill running.him on the motor waspassedcar the Caron testified
emphasis ignition key putthat he did not turnequal the or thewith

expertAngear witness, byafter left.car into Verrill called the
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ignitiongets running“if the ear the switchplaintiff, thattestified
moving havehighway,if was on the it muston, and itmust have been

testimony it inference thatpermissibleis agear.”in From thisbeen
ignitionleft turned oncar,Verrill the the waswhen the defendant

possibility that a car in this conditiongear.in Theand the car was
sufficientlyby personsunauthorizedmight started ismoved orbe

ofupon question“the crucial whether it wasobvious; passinginand
may213) juryMagatti,v. 231 Mich. theproperly parked,” (Fuller

required precautionscare that takendue bewell have found that
Tullgrenagainst Company,an v.of such occurrence.happeningthe

notthat “that would268,82 N. H. Verrill himself testified276.
car,” might properlyheway left the andproper to havehave been the

leaving itnegligent in in condition.be found such
propo-brings us a consideration of the defendant’s secondThis to

innegligentif found to besition, namely, that even Verrill were
negligenceno that suchleaving did,he there was evidencethe car as
argumentspecifically theto cause the accident. Morecontributed

the car startis to show caused tothat was no evidence whatthere
accepted true.story of the officious motorist asunless Caron’s be

runningmotor wastestimonyThe of Lamarie that thethe witness
elearly findinga that it waspassed justify■whenthe him wouldcar

argues as fol-proceeding power, plaintiffthen own and theunder its
testimony it withinin view the waslows: “It that of the.seems

province the injury to that the left automobileof the find defendant
gear on, person chargein un-ignitionand and that the leftwith the

gotknowingly stepped and the car started.”the ‘starter’ thuson
wouldunnecessaryIt whether the facts above statedis to decide

justify evidence that someinferences,all since there is definitethese
actually Josephplace.such The witness Rochetteoccurrence took

immediately he asked Mr. Carontestified after the accidentthat
gotto was heit “the first statement he made mehappenedhow and

stopto theand he know howinto the car and car started didn’tthe
Al-start.”... he didn’t know what made itcar. It started and

with-testimony obviously hearsay, was admittedthough was itthis
ofsuggestion limita-by anyand withoutobjectionout the defendant

cannot,ittion to had not at that time testified andas use. Caronits
purpose con-therefore, that it was for the ofassumed admittedbe

wasappear thetradicting fact,him. In it would that defendant
testimonyquite willing Rochette’s should be received becausethat

pass-storyhe of thesubsequentlyalso that Caron told thetestified
ing tophim of hill.pushed to the themotorists who
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jurythe give weightUnder circumstances were tothese entitled
inextra-judicial findingstatements support anyto Caron’s of which

prove.they logically tended to
excluding improper entirelyin“The initiative evidence is left to

leastopponent, right appealfar at as concerns onthe his to that—so
Theground judge may motion,another tribunal. of his dealto own

forevidence; subsequent purposes appearall mustwith offered but it
Wig. Ev.,rule ofopponentthat the invoked some evidence.” 1 s. 18.

general repeatedthe rule oft theHence follows in decisions of this
following evidence,terms: to“Ordinarily, objectionscourt in the

bearing understood,first introducedwhen it is and itsunless made
Story Railroad,have waived.” v. 70 H.will considered to been N.be

cited; Hening, N. Dig., 681-682,cases H. 1239-1240.364, 379, and
necessarilyrule itcorrollarya of this followsthat relevant evidenceAs
may properly by trierobjection considered thereceived without be

although it have if hadfact, objectionof would been excluded been
undoubtedly everywheregeneralthe prevailingrulemade. This is

Trial, Tit., Trial,country. Tit., 239; Dig.,64 C. J. Am.in this See s.
hearsay testimonyof rule isapplication this to clears. 105. The

by overwhelming weightand the of author­upon principle established
ity.

merelyhearsay exclusionary principle limitingrule an ad­isThe
relevancy.a of nomissibility and in no sense canon It involves

hearsay probativeare force or thatstatements withoutassertion that
logical contrary,for theno basis conclusions of fact. Onthey furnish

assumed, specialnowere not rule of exclusion would berelevancyif
logically hearsay ex­it were relevant would berequired. Unless

of fundamental of that “nonethe axiom evidencebycluded virtue
Wig.,1having probativerational value are admissible.”but facts

“ anyscope juridicalas to the real and valueEv., judgingIn ... ofs.9.
necessary to inrejecting hearsay it is bearexclusion like thatrule of

apply, onlyan can toproperly speaking,exclusionmind that such
already hearsayThe rule cannot invokedis evidence. bethat which

merely 4which are irrelevant.” Chamber­exclude statementsto
Hearsay merely“The rule an additional testlayne, Ev., s. 2722. is

applied to testimonial otherwise admissi­safeguard to evidenceor be
ed.) s. 1424.Ev., (2d Consequently it is establishedWig.,3ble.”

hearsayby decisions, thatan immense number oflaw, supported
objectionwithout to considered andtestimony admitted is bewhen

States,In 223probative effect. Diaz United U. S.logical v.given its
“So, fact itstated as of the thatprinciple450 was follows:442, the
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charac­of thatevidencehearsay, that whenit sufficesto observewas
given itsandobjection, it is to be consideredis admitted withoutter

Damon v.if in law admissible.probative effect as it werenatural
355; UnitedSissa, 349,5 Nev.404, v.408;163 SherwoodCarrol, Mass.

Ry. Co.,&c.593, 598; v.McCoy,193U. S. SchlemmerStates v. Buffalo
United396; v.370, Foster1, Delaware,v. 103 U. S.9;205 S. NealU.

165,178 Fed. 176.”States,
hasprinciplein which thisgreat oftypicalAs of the number cases

following­:may made to theapplied reference berecognizedbeen and
Company,Faircloth v.Wakelin, 567;Mass.v. 230Commonwealth

Fazzino, 10515; v.88320; Taplin Harris,286 v. Vt. PolinerMass.
Company,194; v.Snook, App. Poluski350;Conn. Ford v. 205 Div.

v. Lille­Decker, 368; Thompson100 Md.473;286 Pa. v.St. Struth
& Co. v.964; Hege142; Company,Minn. Reid v. 189 Ia.gaard, 154

176Company,v.273;69 Mercantile Trust Co.Tompkins, App.Ind.
121 Neb.175; Company,461; Egli Hutton,Cal. v. 135 Combsv.Ore.

Trial, 242;s.Tit.,64 C. J.5. For other to the same effect seecases
Tit., Trial,177, 261; Dig.Dig. Tit., Trial, 172,ss. 19 Dec.46 Cent.
Tit., Trial,Dig.Dig. Tit., Trial, s. 26 Dec. 3d105;s. 22 Dec.105; 2d

Dig. Tit., Trial,s. s. 105.105; Current
have receivedappear toAlthough the rule stated does notabove

given prac­court, it hasexpression opinionsformal in the of beenthis
Daniels,v.tical in ineffect a number of our decisions. Thus State

schoolput44 in evidence certain383,N. H. where the defendants
toargumentcounty hiscatalogues, from which the solicitor read in

evi­competentthe notjury, cataloguesthe court said: “The were
they could not-­they objected by State,Ifdence. had to thebeen

statements,They hearsay;have thebeen introduced. were mere
They.. .oath, prepared thempartieswithout of the unknown who

them;toby defendants, they objectwere introduced can notthe and
introduction,and that theseem,it would the manner of theirfrom

understood, no doubtsolicitor and andmight properlycourt have
purposes.did for allso, putthat the incatalogues were evidence

contrary,Nothing by untilwas said thethe defendant’s counsel to
began them, objec­the think theuponsolicitor to wecomment and

tion toocame late.”
agreementIn “The of55,64 N. h. itWalker,Walker v. was said:

parties, might give sayingsthe acts and of'that each in theevidence
generally,the other, tending uncomfortable, temperto anshow bad

bearing uponas inprobabilitythe to of the two was mostas which
objectingfault in trial,’ estoppedthe matter on defendant fromthe
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exceptedto the evidence to and unnecessary inquiremakes it to
whether it would otherwise have been admissible.”

In Spinney Meloon, 384, hearsay74 N. H. testimonyv. had been
byintroduced the defendant who later amade motion to strike it

plaintiffout. The objected to this motion and it was denied. Com­
menting upon situation,this this court said: “the court refused to
strike plaintiffs’out the evidence of the objectionbecause to this
course, and justicenot the trial foundbecause that he could not free
his impressions produced thereby. theymind from the ... If

plaintiffs] prejudiced,have been is[the it because their evidence was
admitted;considered—not itbecause was and since it would not

theyhave considered if had be,been not insisted that it should their
exception must be overruled.”

In Mills,Contoocook 551, said,Wheelerv. 77 N. H. “Theit was
exception to the a witness, rep­statement of that he heard Hamthat

company,resented an insurance is not well taken. The statement
was for,not called and there was no motion to strike it from the record.
The court upon uponwas not asked to rule its admissibility, or its
being partaallowed to stand as of the evidence.”

The obvious all permiteffect of the above decisions was theto
triers hearsayof fact to consider for worth,what it was evidence
which wayfound its into each case because of the failure of the com-
plaining party protectto his rights, or his waiver thereof.

In light foregoingthe of the discussion we conclude that there was
jury might properlyevidence from which a find both that the de-

negligent, negligence partfendant Verrill was and inthat his was the
legal cause the must, therefore,of accident. The order be

Judgment on the verdict.
All concurred.


